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Ilinois 


Evolution In Transportation Economics* 


By Ciype B. Arrcuison, Ph.D., LL.D., 
Interstate Commerce Commissioner 


There could be no place more fitting for earnest discussion of a sit- 
uation gravely affecting our people than this hall, dedicated to the mem- 
ory of Benjamin Franklin, where cluster memories of Robert Morris, 
Alexander Hamilton, Stephen Girard, Friedrich List, Matthew Carey, 
and Henry C. Carey. 

That the existence of a railroad problem—or, more accurately, a 
transport problem—gravely affects our economic and social stability 
and welfare has been developed in the discussions of the day, and it 
would not be profitable to cover again the same ground. The occasion 
should not degenerate into mere debate: the time and place call for 
counsel, not controversy. We may profitably recur to some fundamentals 
which may be lost to view when attention is concentrated on details. 

From the inception of the railways, in this and in every other 
major nation, there have been strains within the industry, and external 
difficulties in adjusting and preserving proper relations between the 
railways and the public. At all times we have had to face some sort of 
a railway problem. The present phase of our own series of railroad 
problems has an intimate connection with world-wide economic, social, 
and political conditions, largely extraneous to the industry itself. As 
the spokesman for the American railways well says: ‘‘It is a business 
problem of the sort which applies, in greater or less degree, to every 
sort of business, and particularly to every form of transportation.’’! 
In truth, it is but one aspect of a long continued steadily growing world- 
wide, all-pervasive condition of industrial and political distrust, uncer- 
tainty, ill-feeling, instability, and insecurity, which must be resolved 
before industry can move forward. 

Would that we could call to counsel the spirits of those great social 
scientists whose activities centered around this very place, and whose 
works are written broad in the history of the development of the Amer- 
ican people: Franklin, the applied economist, apostle of thrift; Hamil- 
ton, master of political science, and planner of an industrial nation; 
Morris, America’s first long-distance shipper; Girard, financial expert, 
who envisioned a correlated transport system necessary for the political 
preservation and material growth of the nation; Friedrich List, theo- 
retical economist, keenly aware of the intimate relation between trans- 
portation and the material and spiritual life of a people; and the two 
Careys, Matthew and Henry, who boldly challenged economic doctrines 


_ *Presented at the Transportation Symposium held Tuesday, February 7, 1939, 
in the auditorium of the Franklin Institute, Philadelphia, Pennsylvania, virtually 
in the shadow of the great statue of Benjamin Franklin. Reprinted, by permission 
from the Journal of The Franklin Institute, February, 1940, p. 149-164. 

Jjohn J. Pelley, “Problems of the Railroad,” Annals, American Academy of 
Political and Social Sciences, January, 1939, p. 124. 
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unsuited to our national conditions; and Oliver Evans, perhaps not a 
social scientist, but a mechanical genius, prophet of the modern railway 
streamliner and the highway vehicle. Each of them would make a dif. 
ferent contribution, but they would follow the same lines as in the days 
of their strength when with little precedent to guide they led the way 
through difficulties more menacing and disheartening than now confront 
us. They would recognize the far-reaching implications of the problem, 
and all their varied experiences and wisdom would be put to use in ana- 
lyzing the material and social causes of the situation, and in devising, 
testing, and rechecking remedies suggested. They instinctively knew 
and applied a principle which has but comparatively recently received 
general acceptance, that neither private business nor government can 
soundly deal with any great problem affecting a whole people on narrow 
lines, or otherwise than by considering all its social aspects. 

Many consider the transportation problem as merely one of econ- 
omics. That line of approach is convenient and useful for general pur- 
poses, although sooner or later the broader social consequences of the 
problem will demand attention. We quickly run into confusion by use 
of the term ‘‘economics’’ without differentiating between the great 
branches of the discipline which must be recognized as existing de facto, 
despite the claims of modern economists that codrdination of theory and 
practice has been accomplished. Pure economics, or theory, applies 
within a more or less limited field; social economics relates to the prob- 
lems of the growth and well-being of society; and national economics 
starts with the view-point of the statesman primarily concerned with the 
development and well-being of his States. To these may be added a dis- 
parate popular concept of the term ‘‘economics’’: the science or art of 
careful and provident management of affairs guided by practical wis- 
dom. Here we have the original meaning of the term: prudent house- 
keeping. 

A course of action which considered alone might seem prudent and 
provident may be unsound when tested by resort to pure theory, or may 
even be counter to the well-being of society, or distinctly individualistic 
or selfish, when viewed in another aspect. But each of these branch 
disciplines is indiscriminately termed ‘‘economics.’’ One skilled in any 
of them may call himself an economist, and venture an expert opinion 
as an economist which carries all the weight attributable to one who 
speaks with authority as to the whole of economic science and art, but 
his opinion is positively misleading if it is based on an incomplete 
sense of awareness of other meanings of the term than those as to which 
the so-called expert is in fact skilled. The same confusion which seems 
unavoidable in the use of many of the terms of economic theory, such 
as ‘‘value,’’ attends the term ‘‘economics’’ itself. So, in attempting to 
apply economic methodology to any problem, what may to one person 
seem to be governing principles may be considered by others as of little 
importance—it is a matter of training, view-point, and interest. 

There are two procedural processes necessary for the practical ap- 
plication of economic theory. The first is the discovery and analysis of 
all needed relevant facts, and the second is the common sense interpre 
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tation of the facts with relation to their known effects on the produc- 
tion and distribution of wealth. The aim of applied economies is to de- 
termine or to adjust the course of future production or distribution of 
material goods to the requirements of a particular society. But such 
an application of power lacks direction unless we also know what wealth 
ought to be produced, and how it should be distributed in order to meet 
those requirements—and this no economist can finally answer without 
recourse to the other social sciences for required conditioning factors.? 
No one of the social sciences can yet give all the advice needed for us to 
recognize—far less to attain—that which is at once technically feasible, 
economically sound, legally possible, politically consistent, socially de- 
sirable, ethically laudable, and psychologically acceptable. 

Economie doctrine has developed by subdivision into different 
areas. One recognized field of wide scope has come to be called the 
economies of transportation. As new and additional methods of trans- 
portation develop, the field expands. What we have been calling ‘‘econ- 
omies of transportation’’ is now dividing into smaller areas, such as the 
economies of railway, highway, air, water, or pipe-line transportation, 
and these in turn into subgroups or subfields. 

We must start with the premise that by definition economic general- 
ations applicable universally will apply to the production and utiliza- 
tion of transportation services. In consequence we must recognize as 
natural an initial tendency to the diffusion or distribution of an aggre- 
gated collection of property, and to subsequent reaggregation in larger 
units; and the tendency to coalesce into stronger systems, and to change 
acondition of competitive instability into one of noncompetitive stabili- 
tation. Other economic principles, which although not considered as 
universal still meet with acceptance as normally sound, may prove to be 
as applicable to transportation as to any other business. However, ob- 
vious special characteristics set transport systems apart from the gen- 
eral mass of more simple, compact, and interchangeable property. 

Upon the availability and efficiency of the transportation machine 
depends actually and relatively the whole national scheme of distribu- 
tion of goods, including production and consumption. . Transportation 
facilities and costs often determine where or in what form wealth shall 
be produced or shall be utilized. A break-down of transportation, or the 
Imposition of charges which are prohibitive, may prevent the creation 
of wealth. After goods have been produced, poor transportation service 
or too high rates may result in wastage or degradation of value because 
- — cannot move the goods to places where there is an effective 

emand. 

_There is an intimate casual relation between production and distri- 
bution and the social welfare of individuals, groups, localities, districts, 
and even nations. When the conditions for production and distribution 


*Here, again, the modern economist would contend that anything which is 
salutary and beneficial in an economic way will in the long run prove to be socially 
desirable also. Like claims might be advanced for each of the other social sciences. 

or practical purposes we must still continue to deal with the social sciences as re- 
ted, and overlapping, but not as a unitary discipline. 
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are sound and fair, we expect national prosperity and good social condi- 
tions. Transportation practices and policies which in one sense of the 
word may be economically justified, may tend to produce harmful social 
results, or be detrimental to the national good. On the other hand, a 
transportation policy or practice which may be socially or politically most 
desirable, may not conform to sound economic principles. The process of 
reconciliation is most difficult. The long, bitter contest over the long. 
and-short-haul principle in railway charges represents a head-on collision: 
the railways believe that freedom to depart from the long-and-short- 
haul rule is justified as a proper application of the familiar economic 
principle of spreading joint costs; to the intermountain country it 
is deemed a social need of high order that there be close conformity 
with the long-and-short-haul rule, both to afford all persons and locali- 
ties an equality of opportunity, and to prevent the harmful effects of 
undue concentration of population and industry.’ 

Transportation economics is still an indefinite science, although it 
began to evolve a systematic body of doctrine when one primitive man 
undertook to carry the belongings or person of the other across a stream 
or along a trail, and the two haggled over the barter. Their transaction 
matched the marginal utility to the carrier (alias cost of service), against 
the utility to the patron, or the value of the service. The same variety 
of general economic considerations may well have been in those untu- 
tored minds as experts apply today when they devise a freight rate 
structure. When transportation became more important and complex, 
what would be more natural than for disputants to call in the tribal 
authorities, or for the authorities to intervene on their own motion in 
the interest of peace and to prevent the creation of an undesired prece- 
dent? Historically, when new agencies of transport have come in, it is 
not long until ‘‘transportation problems’’ arise which require the inter- 
position of the authorities to shape policies and to delimit the rights 
and duties of the parties to the transaction, and their relations with their 
respective competitors. In this evolutionary process, practice became 
usage; usage became custom; custom became law; laws necessitated in- 
stitutions and administration; generally self interest has beclouded the 
controlling facts and swayed their interpretation and affected the prin- 
ciples sought to be derived therefrom. 

At all times the stage of development of economic doctrine, whether 
expressed in doctrines alone or in laws, is a mirror image of prevailing 
social conditions—always allowing for some amount of time-lag. We 
may therefore find foreshadowed in old institutions or laws some vital 
principle of today in respect of matters as to which the controlling con- 
ditions have remained constant; on the other hand, accepted doctrine 
must be rejected when the basic conditions change. A body of trans 
portation economic doctrines evolved to fit in an industrial competitive 
society, such as a modern democracy, would not prove useful in a totali- 
tarian state where all industry was state-directed. Yet universally there 





8illustrated by the speech of Representative Colden, Mar. 24, 1936, 80 Cong 
Rec., p. 4444. 
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may be certain principles which have long persisted and are still valid, 
or if discarded in the past, may reappear.* 

Economic theory always has evolved slowly, even in its broad as- 
pects. The body of special economic principles applicable to transpor- 
tation evolved even later than general economic doctrine, and it took 
form only as complexity and importance compelled an increasing degree 
of specialization. One striking fact that challenges attention: in the 
earliest legislation dealing with common callings, there was a recogni- 
tio of ethical values and of social effects wrapped up in the words 
‘just’? and ‘‘reasonable,’’ which in time became a cliché with a much 
narrower meaning : now these words seem to be once again assuming their 
former broad construction. To trace the evolution of the doctrines of 
transportation economics would be like looking through a kaleidoscope ; 
every now and then we would be startled by the recurrence of some half- 
forgotten but striking design. 

Any thoughtful consideration of transportation economics must 
deal with the transportation machine both as a form of wealth, and as 
constituting a means which conditions the general production and dis- 
tribution of wealth. 

The intricacy of the transportation business has forced us to make 
many different special studies of economic principles, but they are all 
related. We speak of the economies of location and construction; of 
operation; of financial affairs; of statistics and accounts; of control of 
intracorporate and intercarrier affairs; of rates or charges;—and the 
list ever grows. Each of these bodies of economic principles undergoes 
continual revision as technological progress makes obsolete what has 
been accepted as good practice, and as changes of governing commercial, 
industrial, political, or social factors develop new conditions. This pro- 
cess often advances more swiftly than theories can be devised to fit and 
be accorded general acceptance. One of the serious practical difficulties 
now is that the present plant and business is expected to carry the capi- 
tal costs of much which the ruthless progress of the arts or change in 
governing factors has rendered obsolete and incapable of earning its 
own way. 

Of transcendent importance to the government is its ability by regu- 
lation of the instrumentalities of transport, directly and effectively to 
accomplish a desired form of social control of persons and of their goods. 
This power often remains dormant, but it is always available, and is 
particularly useful in a government such as this, where the powers of 
the central government are limited. 

_ The public policy element strongly enters the field of transporta- 
tion economics at this point. Each of the daily transactions of our 
transport agencies has in it an element of the public interest, to the end 
that the aggregate of all the transactions shall be so ordered and per- 
formed as to preserve such rights of the individual parties and of all 
others as are then regarded as socially important, and that each trans- 
action shall make its contribution to the general public good, as the pub- 





*Compare Alexander Gray, “The Development of Economic Doctrine,” p. 13. 
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lic good is currently understood. The right of the State to insert ‘‘poli- 
tical’’ before the word ‘‘economy’’ is so important that neither the 
transporter nor the private citizen patron is privileged to take any ae. 
tion counter to the expressed or future policy of the State. ‘‘Managerial 
discretion’’ of the owners of the transport agency can never long be 
successfully asserted counter to what the State determines to be in the 
public welfare. 

But what the public interest may be is by no means a clearly de. 
fined or immutable matter: notions of what constitutes the public good 
often change violently and suddenly. When we alter our social aims and 
ends, new economic and political methodology must be made to fit, or 
there is an impasse. By the compulsion of a changed law or an altered 
public sentiment as to our social desiderata, entirely new economic con- 
ditions develop. These in turn become reagents which evolve still further 
altered economic situations. But it is often true in the field of trans. 
portation that changes in opinion as to what is desired are not dramati- 
eally voiced or clearly defined, and there is a time-lag in adapting old 
theories to new facts.5 

Great emergencies or catastrophies, a financial or industrial debacle, 
a long continued period of sharply changing price levels, or technical im- 
provements, have often so changed theretofore controlling economic fae- 
tors as to produce startling reversals of opinion as to the objectives de- 
manded by public interest. A few illustrations will develop the point. 
War-time demands on transportation agencies are of a different, even 
contradictory character, from what is expected in times of peace. During 
a catastrophic drought preferences in transportation rates in favor of 
particular sufferers may be necessarily a part of a national plan for re- 
lief, and be so related to the conservation of the resources of the nation 
as to take precedence over the normal public policy of equal treatment 
for all persons. 

When new forms of transport come into operation, their advent is at 
first viewed by the existing transportation agencies with complacency; 
and the body politic at first looks to the inexorable process of competi- 
tion to see that in the long-run each form of transport is assigned to its 
proper place. It is not long until trouble begins, both between the rivals, 
and between the new agency and its patrons. When the newer agency 
becomes effective as an aggressive competitor, the State must determine 
whether it can permit continuance of a competitive course which threat- 
ens the destruction of both rivals, or if it must interpose in order to 
preserve them. 

Men commonly endeavor to make effective their conclusions as to 
what is socially desirable, so that others can not prevent accomplishment 
of the desired results. They therefore try to write their economic theor- 
ies into statutes or decisions, so as to correct or perhaps perpetuate some 
status quo ante, and thus as opinions change the law is evolved. These 
philosophies, crystallized into law, must, however, stand the test of ex- 


5Winthrop M. Daniels, “The Price of Transportation Service,” p. 12, quoting 
Dr. Max O. Lorenz. 
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perience. Failure may require further search for a remedy ; partial suc- 
cess may suggest a possible extension or curtailment of the principle or 
amendment of the means of application. Legal institutions will work 
out differently in different sets of circumstances; as conditions change, 
that which worked successfully or unsuccessfully perhaps may later pro- 
duce reversed results. 

Continuously there goes on this never-ending process of trial and 
error, of discovery and correction, on the part of legislatures, courts 
and administrators as to those principles of economic action which find 
sanction in statute books and court reports. When a tonic becomes toxic, 
the prudent physician changes the medicine or the dosage. When index 
numbers of the construction costs reverse their course, the public utili- 
ties, courts, commissions, and legislatures are likely to change their re- 
spective points of view as to the relative weight of reproduction and 
original cost as elements of value in determining the rate base. When 
competition so develops that it weakens all the components of our trans- 
port system, we must subject the competitive principle to scrutiny and 
ask it to justify itself as against any and all limitation. 

Bearing in mind the fact that existing law is so often merely the 
embalmed currently accepted economic theory of past days, let us sur- 
vey the shifts occurring within our own country. 

The first American railways were compelled to protect the rates of 
their competitors, the canal carriers. The ‘‘value of the service’’ 
theory was thus imposed upon the rails by law, not in deference to econ- 
omic theory, but to insure preservation of existing transport agencies 
against the irresponsible competition of the unimportant, unstable, up- 
starts known as railways. But the railways soon demonstrated their su- 
periority in service and cheapness, and began to make rail charges 
conformable to their lesser costs of service. The older forms of transport 
were thus forced to reduce their charges to meet those of the railways, 
if they desired to continue in business. The value of the service theory 
was in this manner made controlling as to the highway and canal car- 
riers. Then followed a riotous period of railway development, the Civil 
War, the opening of the West, liberal public aid to rail construction, and 
alliances between the railways and the developing monopolies. The 
Granger movement, and state and federal regulation of the railways were 
successive stages in a popular effort to curb the fast growing monopolies, 
and many provisions of our present law are the outgrowth of particular 
phases of these conditions of the 70’s and 80’s. 

Development of mass production methods in industry profoundly 
changed the whole economic situation. Ton-miles offered increased faster 
than carrying capacity of the railways. Increased operating costs led 
to demands for additional revenues just at the turn of a period in which 
increasing utility had produced spectacular returns for many outstand- 
ing rail systems. This phase, lasting into the World War period, was 
one of bitter controversies, marked by insistent resort to the law for 


Se 


teon” 3 nasar Hs Meyer, “History of Transportation in the United States before 
Z 490. 
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adjustment of economic relations and by the enactment of retaliatory 
policies into laws. The exigencies of war could not tolerate such disturb. 
ances, and federal control and regimentation were inevitable. The Ar. 
mistice brought demands for a ‘‘return to normaley.’’ It had become 
recognized that the relations between rail carriers and the public had 
never been perfectly explored, and that the existing regulatory code was 
one-sided and incomplete. Elaborate investigations by Congress in an 
atmosphere of statesmanship evolved a new economic charter for the 
railways. As to other forms of transport, need for a general overhaul- 
ing of policies unfortunately was not then considered imperative. 

The transportation act, 1920, which evolved,’ was the first thor. 
oughgoing attempt at translating economic planning into legal form. 
It formulated an integrated code, dealing with all important aspects of 
the problem presented by the carriers within its scope. In the haste of 
the legislative process some anomalies and even contradictions in theory 
erept in, which still stand in the law. Thus, it treats the railways as full 
competitors with each other, and seeks to preserve this status, while 
treating them as but parts of a national system, whose aggregation into 
larger units is encouraged. The underlying assumption was and is that 
the rail carriers will continue to be virtual monopolies. Congress de 
elared a policy to keep two strongly competitive systems of transport, 
viz., the rail and water lines, both in full vigor. It could not foresee 
that its failure to balance regulation as between the two would stimulate 
such extensive and powerful highway competition as to destroy the pos- 
sibility of vigor for either the rail or water lines. 

Changes in economic conditions since 1920 have made obsolete many 
conclusions which seemed valid enough when reached. The Great De- 
pression has forced a better understanding of the directness of the con- 
nection between railway stability and the general economic welfare. 
Hence we have given the roads liberal support in financing through the 
public treasury—on good collateral and at fair interest rates—and 
have attempted to design machinery for relieving the continuing burdens 
of excessive debt through facilitating reorganizations. 

An experiment in coérdination of transportation, combined with 
extensive provisions for research, under a Federal Coérdinator of Trans- 
portation with a large and skilled staff,$ failed to result in any consider- 
able volume of economies ; but the Coérdinator obtained and made avail- 
able a great amount of valuable factual information, previously 
inaccessible, and then needed in the appraisal of existing policies and the 
development of future plans. The major result was the Motor Carrier 
Act, 1935,° whereby Congress imposed upon the highway carriers a de- 
gree of regulation which then seemed appropriate. The administrative 
task imposed by that Act is stupendous, and progress is inevitably slow. 

Congress has already twice declared its policy as to the relation be- 
tween carriers and with their patrons: in the often cited section 500 of 





TApproved February 28, 1920, c. 91, 41 Stat. 474, et seq. : 
8Emergency Railroad Transportation Act, approved June 16, 1933, Title |, 
Emergency Powers, 48 Stat. 211, et seq. 
*%Approved August 9, 1935, c. 498, 48 Stat. 543, 49 U. S. C. Supp. sec. 301, et seq. 
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the transportation act, 1920, it had sought to preserve both rail and 
water carriers ‘‘in full vigor’’; in the Hoch-Smith Resolution of 1925'° 
it declared the true policy in rate-making to be such ‘‘that commodities 
might freely move.’’ Ten years later, in the later Motor Carrier Act, 
it stated elaborately an additional policy as to motor carriers and their 
relation to the whole transport machinery of the nation. These three 
declarations of Congressional policy are difficult to reconcile, and it is 
questionable if separately or together they aid in arriving at a practi- 
cable, consistent working basis for the regulators or the regulated. No 
doubt the present Congress will consider as one of its major problems 
the bringing about of a greater degree of consistency and clarity in the 
expression of its own policy. 

All these economic changes indicate the need for thorough examina- 
tion of applicable theories. Rate-makers and rate-users still plot supply 
and demand curves according to value of service and cost factors, and 
haggle for petty advantages, with a view-point no broader than that of 
primitive men bartering for ferriage across a stream in a hollowed out 
log. 

Until the economic blizzard of the present decade, rate-making had 
high hopes eventually to attain recognition as a science. But rate-making 
along the previously accepted lines of science is possible only when the 
supply and demand for transport are both strong and steady, and when 
the supplier is in a position of apparent virtual monopoly. No form of 
transport now has such a monopoly as was assumed when Congress as- 
signed the rate-making problem to its Commission. The joint-costs 
theory breaks down when there is no added traffic to be had, save by 
taking it away from some other essential transporter who is himself in 
desperate straits because of scanty business. The services of every 
transport agency are now freely reproducible in essence, if not in terms. 
Theories of distribution of fixed and joint costs among classes of traffic 
lose validity when they force the movement of high-grade, and formerly 
remunerative traffic from one agency to another, or compel a relocation 
of industry or change in industrial processes so as to make less trans- 
portation necessary. 

The usual answer given is codrdination. That term may mean much 
or little. As sometimes applied, it mearis merely the application of equal- 
ly restrictive regulations upon each form of transport agency, or the re- 
laxation of restrictive regulations down to the level of the most free type. 
Having thus seemingly been insured fair-play, the carriers are expected 
to battle out the issue under governmental supervision to insure a fair 
field and no favor. Extraordinary as it may seem, the suggestion is 
sometimes seriously made to take off all rules, and thus to legalize in- 
dustrial mayhem. Either of these proposals means probable ruin to the 
survivor as well as to the vanquished. 

_ No adequate national codrdinated or cooperating system can result, 
if regulated or unregulated warfare is to be relied upon for demonstra- 
tion of the adequacy of the forms of transport to perform particular ser- 


_-_. 


WApproved January 30, 1925, c. 120, 43 Stat. 801, 49 U. S. C. sec. 55 (1934). 
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vices. But if the other open course is taken, and if the government un- 
dertakes, through an agency of Congress, to apportion business among 
competing producers or competing carriers according to someone’s con- 
clusions as to what will be in the public interest, and what form of car. 
riage should be encouraged, or what sections or industries shall be made 
more prosperous, it will be entering upon a course which it has heretofore 
definitely abjured. Such a power would have profound economic and 
social results, and should be vested in no body other than the Congress 
itself, unless Congress in making the delegation to an executive or ad- 
ministrative agency is completely aware of the vast effect of its action. 
Congress alone is competent to define the controlling national policy 
when embraced in it are a whole bundle of conflicting social conditions. 
It is not a task for an administrative agency. Rates of common ear- 
riers are now in theory formulated to conform to variations in transpor- 
tation conditions: actually, the parties to every rate controversy seek 
a decision which will achieve certain economic and social results, al- 
though the rate-making authority, under the existing law, can consider 
the results only illicitly. 

No patron of a carrier will continue to use unduly expensive or 
inefficient modes of transport, or pay more for a given service than it is 
worth, when several different agencies are in the market clamoring 
for his business. Nor need he pay or will he pay more than the sum 
for which he himself can perform the service. The familiar substitution 
principle of economic doctrine fixes the value of the service at the level 
of the cost of the cheapest available form of carriage. The private vehicle 
owner on the highway or the waterway believes he holds the whip-hand. 
To the extent that he is willing to act on that belief, he becomes the 
key to the traffic situation. By eventual reduction of the economic cost 
of transport by common carriers so that the price they must exact is 
below the amount for which the private vehicle owner can serve himself, 
the private operator will be eliminated as the controlling marginal user, 
and he will no longer set the maximum price for the carriage of his 
competitor’s goods, as well as his own. 

Needed stabilization of relations between the various transport agen- 
cies in respect of their individual charges and practices, can not come 
if they must be treated as distinct and unrelated entities. It is not 
possible, with our present store of knowledge and in the severe limitation 
of available time imposed by the crisis, to work out an ideal basis for 
adjustment which will reflect the inherent advantages and disadvantages 
of each form of transport. Immediate peace is better for each of them 
and for the traveling and shipping public than long-range freedom to 
continue warfare to their mutual destruction. Some degree of compo- 
sition can be attained for the future, at least, if the services and charges 
of carriers may be related more directly one to the other, in the light 
of their relative importance to the nation and the harmonious develop- 
ment of efficient, cheap, and universal service. This may require read- 
justment of current economic theories and laws in which they find 
expression. 

The effect of a composition of the strife between carriers of all 
types would be of great social benefit. In part it would be but a reversion 
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to the initial situation when the rates of the railways, canals, and turn- 
pikes were more or less closely tied together, and in some instances were 
protected by law. Doubtless such a composition as might be accom- 
plished now would not reflect the adjustment of relations which should 
persist in the long run. Whatever is done will be subject to change as 
our knowledge of facts and appreciation of principles become more cer- 
tain. But to assume that economic theory as applied to transportation 
will remain static when once expressed in a code of laws or an admini- 
strative order is to say that neither theory, laws, nor administration is 
adaptable to economic change, and all history denies that this is true. 

If Franklin and his Philadelphia neighbors could join the discus- 
sion here, they would doubtless commend the earnestness of the effort 
being made in all quarters to ascertain what we should attempt to 
achieve and the methods by which these hopes may be made realizable. 
They would remind us that our situation is no worse—indeed, doubtless 
far more favorable—than in any other nation on earth, be it democracy 
or totalitarian state and whether under policies of government or private 
ownership or operation. Their counsel would be for courage and facing 
the facts as they are. They would caution against undue reliance upon 
mere changes in forms of administration or of administrative method- 
ology: they would deprecate the hasty application of novel theories 
without first subjecting them to careful, even relentless analysis of their 
natural and probable results in the light of history. They would stress 
sympathetic and unselfish consideration of the imponderable relations 
between transportation and the well-being of the whole people, and they 
would not shrink if it became necessary to devise some new legislative 
policies and guides for the executive and administrative agencies. They 
would doubtless counsel universal patience and calmness in the accept- 
ance of whatever results are inevitable in this agonizing period of world- 
wide moral, social, and political upheaval. 

Every nation must evolve its own social theories or accept them as 
the result of revolution. We choose to adhere to the competitive system, 
but how it may best be made to function in the common good is em- 
phatically not a closed issue. Devising and applying a better policy is a 
task of real magnitudc, and it calls for the codperation of all the social 
sciences. Not the least important consideration is that projects in the 
field of transportation ‘‘cannot be crammed down the throats of those 
who must carry them out or conform to them. Legal compulsion can 
be used to advantage to bring recalcitrants and stragglers into line, but 
not to drive hostile majorities into action.’’! 

_ That no nation yet has been able to make more headway than we 
simply means that none of them have retraced their steps so far as to 
reach the fundamentals. 

Franklin would doubtless now bring the diseussion to a close by 
observing that the matter before us compels us to a common concern, 
lest if we do not hang together, we all hang separately. 


—_—.. 


11[nterstate Commerce Commission, 52d Ann. Rep. (1938), p. 23. 
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Rail Transportation 
By F. F. Estes, Editor 


Warehousing Rates & Regulations to be Investigated 


The I. C. C. has instituted a general investigation of all warehousing 
and storage rates, charges, rules, regulations and practices of common 
earriers by railroad at Atlantic ports, with a view to determining whether 
such matters are in violation of the Interstate Commerce Act. The ports 
involved are: Portland, Me., Boston, Mass., New London, Conn., Provi- 
dence, R. I., Albany, N. Y., Philadelphia, Pa., Baltimore, Md., Wilming- 
ton, Del., Camden and Trenton, N. J., and Norfolk, Portsmouth, and 
Newport News, Va. The situation at Baltimore, Maryland, will be the 
first investigated. 





Petroleum Rates in South 


In report and order in Docket 28129, Standard Oil Company of 
Louisiana v. Aberdeen & Rockfish R. R. Co. et al, the Commission finds 
interstate rates on petroleum coke, in carloads, from producing points in 
the New Orleans-Baton Rouge group in Louisiana to destinations in the 
South unreasonable, and prescribes a reasonable basis of rates for the 
future in a distance scale, minimum 50,000 pounds. Defendant carriers 
are ordered to establish before May 16, 1940, rates which will not exceed 
the seale prescribed by the Commission, but in applying the scale they 
may establish groups of reasonable exteut, using average distance over 
routes by which carload traffic can be moved without transfer of lading 
from the several producing points in the New Orleans-Baton Rouge 
group. 





New England L.C.L. All-Commodity Rates 


The I. C. C. has authorized the Boston and Maine and the Maine 
Central to place in effect on Mareh 5th reductions to 90% of Fourth 
Class on practically all package freight carried on 1.c.|. all-commodity 
rates, in order to meet motor carrier competition between points in Maine, 
Massachusetts and New Hampshire. The reduction does not include pick- 
up and delivery service. In permitting the reduction, the Commission 
pointed out that there has been a continuous falling off in the business 
of the respondents and a continuous inerease in traffic handled by trucks 
between the points involved, with the result that the rail movement is 
now almost negligible. The traffic left to the railroads, according to the 
Commission, is largely articles that the trucks cannot or do not eare to 
handle. The Commission said: ‘‘If the proposed rates are put into effect 
and it later develops that they are not low enough to meet the situation, 
respondents will consider further reductions.’’ 
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Class Rate Investigation 


The Association of American Railroads and The American Short 
Line Railroad Association have filed with the I. C. C. answers to the peti- 
tion of nine (9) western State Commissions seeking extension of the 
scope of the proceedings in Docket No. 28,300—Class Rate Investiga- 
tion, 1939, and Docket No. 28,310—Consolidated Freight Classification. 
Both associations requested the Commission to deny the petition. 





Rutland Pay Cut Held Illegal 


The United States Circuit Court of Appeals for the Second Circuit, 
at New York, has ruled that the deductions and reductions made in the 
pay of employees of the Rutland Railroad pursuant to orders of the Uni- 
ted States District Court having jurisdiction of its bankruptey proceed- 
ings to be in violation of the Railway Labor Act. The deductions and 
reductions were made without complying with the provisions of the Rail- 
way Labor Act relating to the services of the National Mediation Board 
and of a Presidential Emergency Board. The Court held that the ma- 
chinery set up in the Railway Labor Act must be adhered to by railroads 
in bankruptey. 





Grain Rates on North Dakota Intrastate Movements 


Certain reduced rates on grain and grain products, and seeds, and 
other products of agriculture, and animals and products, prescribed by 
the North Dakota State Commission on intrastate traffic are found by the 
Interstate Commerce Commission, in Docket No. 28153, not to cause any 
undue or unreasonable advantage, preference or prejudice as between in- 
terstate commerce on the one hand, and intrastate commerce on the other. 





Passenger Service Between Twin Cities & Duluth-Superior 


The question of efficient and adequate passenger train service be- 
tween Minneapolis and St. Paul, Minn., and Duluth, Minn. and Superior, 
Wisconsin, has again been before the I. C. C. on further hearing in 
Docket 17876. A previously Commission-authorized pooling arrangement 
involving reduced passenger train service and a division of revenue 
among pool members, viz., Northern Pacific, Great Northern and Soo 
Line, resulted, according to petitions filed by Duluth and Minneapolis . 
citizens, in inadequate and inferior service. Petitioners asked that the 
pool be withdrawn or continued subject to the condition that certain im- 
proved train service be provided. While denying the petitions, per se, 
the Commission found room for improvement in the present service and 
Suggested that the matter of an improved service ‘‘is one which peculiarly 


— itself to special study by the railroads in conference with peti- 
loners, ’” 
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Eastern Passenger Fares Reduced 


The I. C. C. recently ordered basic passenger fares in the East re- 
duced from 2.5¢ to 2c per mile. The Eastern roads with the exception of 
the Baltimore & Ohio had sought an eight-month extension of the 2.5¢ 
fare, which had been in operation since July 25, 1938. In its ruling the 
Commission said : ‘‘ We find that future net revenue results to the East- 


ern railroads will probably be more favorable under a 2-cent than under 
a 2.5-cent basic coach fare.’’ 





Southeastern Sugar Rates Approved 


Reduced rates on sugar moving via barge-rail and all-rail routes 
from Mobile, Alabama, New Orleans, La., and points grouped therewith, 
and from Port Wentworth and Savannah, Ga., to certain destinations in 
Alabama and Georgia, have been approved by Division 2 of the I. C. C. 
after investigation in I. & S. Docket 4688. 





Increased Paper Rates to W. T. L. Points Suspended 


Tariffs published by Agent Kipp, to take effect February 10, 1940, 
containing increases in rail freight rates on paper from Danville, IIli- 
nois to Western Trunk Line points, have been suspended by the I. C. C. 
and an investigation is instituted under I. & S. Docket 4768. The tariffs 
are suspended until September 10, 1940. 





Class Rates to Southwestern Missouri Points 


Proposed increases in Class Rates between points east of the Indiana- 
Illinois state line and points in Southwestern Missouri have been found 
justified by the Commission in its report in I. & S. Docket No. 4535. Sus- 
pension of the schedules which were filed to become effective October 1, 
1938 and later, has been vacated and the proceeding discontinued. 





Reduced Commodity Rates in New England 


In I. & S. Docket 4690, and related cases, the Commission has found 
the reduced less-than-carload all-commodity rates between points in 
Maine, Massachusetts and New Hampshire justified. The tariffs publish- 
ing these rates were filed to become effective August 10, 1939, but upon 
protest of New England Motor Rate Bureau, Inc., and Eastern Motor 
Freight Conference the schedules were suspended. 





North-South Divisions 


The I. C. C. has postponed until May 1, 1940 the effective date of its 
order of July 25, 1939 in Docket No. 24,160—IJn the Matter of Division 
of Joint Interterritorial Rates Between Official and Southern Territory. 
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Estimated Weights on Citrus Fruits 


In a recent report and order the I. C. C. found not justified the pro- 
posed revision of estimated weights of citrus fruits transported by rail 
from California, Arizona, Texas and Louisiana, and ordered the sus- 
pended tariff canceled solely because the proposed estimated weights 
would increase the transportation charges. The Commission expressed 
the opinion that with the rates reduced so far as to offset the increases 
proposed in the estimated weights, it would approve the proposal. 





Citrus Fruits from California, Florida & Other Points 


Schedules filed to become effective July 23, 1938 containing revised 
estimated weights on citrus fruits moving from California, Arizona, 
Texas and Florida to destinations throughout the United States are found 
not justified by the Commission in I. & 8. Docket No. 4511. The sched- 
ules were under suspension by the’ Commission until February 23, and 
wider voluntary suspension until March 23, 1940. 





Grain Rates in Central Territory 


Relief from the Fourth Section has been granted in connection with 
proportional rates on grain, grain products, and grain by-products, in 
carloads, moving from Chicago, Illinois and related points to destina- 
tions in central territory. Division 2 in report in Fourth Section Appli- 
cation No. 17484 approved the application filed by Agent Jones in behalf 
of carriers parties to tariff ICC No. 2790. 





Reorganization Plan For A. C. & Y. and Northern Ohio 
Railroads Approved 


The District Court of the U. S. for the Northern District of Ohio, 
and the I. C. C. have approved a plan for the reorganization of The 
Akron, Canton & Youngstown Railway Company and The Northern 
Ohio Railway Company pursuant to section 77 of the Bankruptcy Act. 
The plan is being submitted to stock and bond holders, and holders of 
other claims, and ballots of acceptance or rejection are due to be received 
by the Commission not later than April 30, 1940. 





R. F. C. Loans To Railroads 


Up to January 31, 1940 the R. F. C. loaned the railroads $670,631,- 
461.06. The railroads have repaid $221,587,529.93. 
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Transportation Statistics—1938 


Average 
. : Revenue 
Transportation Freight Revenue % of §Ton-Miles % of Per 


Agency In Thousands otal In Thousands Total Ton-Mile 
Steam Railways 





Class | $2,858,077* .2  290,084,371* 
Class II and III 1,782,039 # % 
Electric Railways 17,584***** i 643,590% 
Express Companies 110,076**** . 
Water Lines 104,270**** ; 66,746,000**** 
Pipe Lines 228,21 1**** t 66,400,000**** 


For-Hire Trucks ( 700,000** . (17,500,000 # 
Private Trucks ( 900,000*** 2 (22,500,000# 


All Intercity Trucks _(_ 1,600,000 5 _ (40,000,000 
GRAND TOTAL $4,918,217 .0 465,656,000 


° From the Yearbook of Railroad Information—1939 Edition. 

** = From 53d Annual Report of I. C. C. Based on Class | Motor Carrier Reports 
with an allowance for smaller carriers. (Page 16.) 

By assuming that the revenue or savings of private intercity trucks are the 

same per ton-mile as for “for-hire” carriers. 

**#* =From 53d Annual Report of I. C. C. (Page 16.) 

*##*% From I. C. C. reports. 

2 Truck ton-miles estimated on basis of revenues and revenue per ton-mile re 
ported to Interstate Commerce Commission, with allowance for carriers 
not reporting. From 53d Annual Report of I. C. C. (Page 17.) 

#2 From 53d Annual Report of the I. C. C 
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Fourth Section Relief Accorded Rates on Newsprint 


Fourth Section relief has been grauted by the I. C. C. in Fourth See- 
tion Application No. 17999, authorizing the rail carriers to establish and 
maintain all-rail rates on newsprint paper, in carloads, during the sea- 
son of open navigation, from April 15 to November 30, inclusive, from 
Grand Mere and Shawinigan Falls, Quebec, Canada, to Cleveland, Ohio. 
The present rate on this traffic during the season of open navigation is 
36 cents per 100 pounds, and the carriers have been granted authority to 
publish a rate not lower than 31 cents. 





Fourth Section Relief on Eldorado-Cincinnati Rates on Asphalt 


Fourth Section relief has been granted by the I. C. C. in connection 
with rates on asphalt in carloads moving from El Dorado, Norphlet, Oil 
Hill, Pearson, Smackover, and Waterloo, Arkansas, to Cincinnati, Ohio. 
The rates are equalized with those of competing lines or routes, but the 
Commission’s Order provides that the rate must not be less than 30c per 
100 Ibs. 
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Fourth Section Relief in Western Lumber Rates 


Fourth Section relief has been granted by the Commission in Fourth 
Section Application No. 17701, on certain conditions, with regard to 
lumber and related articles, in carloads, moving from north Pacific 
coast territory to Council Bluffs, Iowa and Omaha, Nebraska. 
Applicants are authorized to establish and maintain rates over 
routes composed of lines parties to Agent Kipp’s tariff I. C. C. 
Nos. 1830 and 1397, the same as those contemporaneously in effect on like 
traffic over the direct routes to the same destinations, but not lower than 
the present rates in effect over such competing routes; provided, that 
present rates to higher-rated intermediate points shall not be increased 
except as authorized by the Commission, or exceed the lowest combination 
of rates subject to the Act; and, further, that the relief granted shall not 
apply over any route which is more than 3314 percent longer than the 
direct route between the same points. 





Procedure—tInvestigation and Suspension Cases 


At a hearing in I. & S. 4762 and I. & S. 4763, Empty Beer Contain- 
ers in Western Trunk-Line and Southwestern Territories, heard at 
St. Paul, Minn., on February 27, Examiner Disque ruled that in view 
of the failure of any opposition to develop at the hearing, no testimony 
in support of the tariffs would be taken. He apparently based his ruling 
on the Commission’s decision in I. & S. 4699, Wrought Iron Pipe, Mem- 
phis to Arkansas, Louisiana and Texas, in which the Commission ruled, 
in effect, that the burden of proof was on the protestants in cases in- 
volving rate reductions. ; 

Ever since the suspension power was vested in the Commission 
in 1910 it has been the invariable practice of the Commission to re- 
= railroads to go first in the development of evidence at an I. & 8S. 

earing. 

Realizing the possible broad implications of the ruling, President 
Wilbur La Roe, Jr., has referred the matter to Mr. Arthur Van Meter, 
Chairman of the Committee on Procedure of the Association, requesting 
that the whole subject be studied and an adequate report prepared. 





The I. C. C. Approves Plan of Reorganization for the Milwaukee 


The Interstate Commerce Commission in a recent report in Finance 
Docket No. 10882 has approved a plan of reorganization for the Chicago, 
Milwaukee, St. Paul & Pacific Railroad pursuant to Section 77 of the 
Bankruptcy Act as amended. The approved plan would reduce the pres- 
ent total capitalization from $744,760,713 to $548,533,321, and annual 
charges would be reduced from a present $23,739,279 to $17,966,326. 

The Commission finds that the equity of holders of the preferred 
and common stock of the debtor is of no value and that the stockholders 
are not entitled to participate in the plan of reorganization. 
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Chicago, Memphis & Gulf Railroad Company Financial Adjustment 


Examiner Bernhard of the I. C. C. has recommended that the Com- 
mission deny the application of the Chicago, Memphis & Gulf Railroad 
Company for a financial_adjustment under the Chandler Act (Chapter 
XV of the Bankruptcy Act). The Examiner believes that Section 77 of 
the Bankruptcy Act affords the only adequate means for dealing with 
this carrier. The Commission has not acted upon his recommendation. 





Big Four Control of P. & E. Railway 


Further control of the Peoria & Eastern Railway Company by the 
C. C. C. & St. L. Railway Company has been approved by the I. C. C. in 
Finance Docket 12729. The Commission has allowed the Big Four to 
acquire this further control of the Peoria & Eastern by purchase of ad- 
ditional shares of the latter’s capital stock, which it finds is in harmony 
with the Commission’s plan of consolidation of railway properties. 





Louisiana & Arkansas to Abandon Portion of Line 


In Finance Docket No. 12306 the I. C. C. has issued certificate per- 


mitting abandonment by the Louisiana & Arkansas Railway Company 
of a line of railroad in Texas. The line extends from a point near 
Farmersville to the end of the track at McKinney, approximately 16.07 
miles, in Collin County, Texas. The principal industry served is farming. 





Minneapolis & St. Louis R. R. Abandonment 


Examiner J. S. Pritchard has recommended that the I. C. CO. 
authorize the Minneapolis & St. Louis Railroad to abandon 102.8 miles of 
branch line between Conde and Akaska in South Dakota. 





Chicago, Springfield & St. Louis Railway Abandonment 


Division 4 of the I. C. C. has authorized the abandonment of the 
entire line of railroad of the Chicago, Springfield & St. Louis Railway 
Company, which has been in receivership since January 23, 1930. The 
authorization is upon condition that it be sold to any responsible person, 
firm, or corporation offering, within 60 days, to purchase the road for 
continued operation at a price not less than its fair net salvage value. 
Division 4 said that it had no power in an abandonment case to attach 
conditions for the protection of employees. Commissioner Porter, in & 
concurring expression, said, in part: 
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‘‘While I agree that this line must be abandoned, I have never been 
able to accept the doctrine broadly announced in the report, that we have 
no power in abandonment proceedings to attach conditions for the pro- 
tection of employees. * * * After much thought, I am unable to de- 
vise any scheme, which appears practicable, of protecting the employees 
in this case, and none has been suggested by the parties, except the one 
which in the report is found to be unworkable.’’ 





Commerce Department Report on Railroad Operations, 1939 


Railroad operations in the United States improved markedly during 
1939, with freight revenue, constituting four-fifths of the total revenue, 
showing an increase of $395,000,000 over 1938 and passenger revenue an 
increase of about $12,000,000, the Commerce Department reported re- 
cently. 

In an analysis of railroad operations which appears in the Annual 
Review Edition of the ‘‘Survey of Current Business,’’ Commerce De- 
partment publication, March 1, it is reported that despite a more than 
seasonal decline in December, carloadings in the last quarter of 1939 
rose 16% above those in the final quarter of 1938. Carloadings for the 
entire year were 12% above those for the year 1938. 

The experience of the railroads during 1939 again illustrates their 
dependence for improved operating results upon the expansion of pro- 
duction and national income, the report continues. 

Pointing out that the fundamental reason for dependence of the 
railroads upon volume is the high proportion of fixed costs, the report 
notes that but little progress was made during the past year toward re- 
ducing these costs through consolidation and other internal economies. 
These are steps which the Interstate Commerce Commission has repeated- 
ly declared to be of major importance. 

More significant, the report adds, is the accumulated obsolescence 
of railroad equipment. Recent technical developments have accentuated 
this factor. New materials for the construction of freight cars, as well 
as mechanical improvements, have increased the speed and efficiency of 
the railroads’ freight services. 





Shippers Routing Must Be Respected 


In C. C. & 8. F. Ry. Co. v. Temple Grain & Hay Company [reported 
at 58 S. W. (2d) 47] the Supreme Court of Texas has held that a ship- 
per’s routing instructions must be observed on Texas intrastate traffic. 

A car of ear corn was delivered to the Santa Fe at its station at 
Lamesa consigned to Temple Grain & Hay Company at Farmersville. 
The shipper instructed that it should move by way of the Santa Fe to 
Sweetwater, thence by way of the Texas & Pacific. Instead of obeying 
the instructions of the shipper for routing, the car was, by mistake of the 
agent as contended by the Santa Fe, routed by way of Temple, thence to 
Dallas, over Santa Fe rails. 
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The shipper, Temple Grain & Hay Company, sued for the statutory 
penalty for violating the law requiring a carrier to observe routing in- 
structions from the shipper, the statute providing a penalty of not less 
than $125 nor more than $500. There was no delay and no damage done 
by reason of the diversion. The Santa Fe set up the defense that it was 
through the inadvertance and mistake of its Lamesa agent that the car 
was misrouted, but since the statute does not provide that any mistake, 
however innocent, would amount to a defense to the transaction, the trial 
court held that such defense was not available. The Court of Civil Ap- 
peals at Fort Worth certified the question to the Supreme Court, asking 
whether or not the trial judge should have instructed the jury that if 
they believed the misrouting resulted from an unintentional act of the 
agent that they could acquit the defendant. The Supreme Court an- 
swered that since the statute made no allowance for the defense of mis- 
take, it was not available to the railroad company, which amounted to an 
affirmance of the trial court’s action. 

Another point involved was whether or not the G. C. & S. F. Ry. Co. 
was liable along with the P. & S. F. Ry. Co., the initial carrier, and it 
was held that the G. C. & S. F. would have a good defense as it was the 
line to which the freight was wrongfully diverted, and that the judgment 
should be against the P. & S. F. Ry. Co. 





Southeastern Pipe Line Construction 


The Attorney General of Georgia has ruled that pipe lines may be 
laid or not laid under the public highways of Georgia at the discretion 
of the State Highway Department. His ruling was made at the request of 
the Governor. He ruled that the legislative act of 1937 does not grant 
permission to persons to lay pipe lines longitudinally upon or under State 
highways, and that when and if the Highway Department grants the 
right to cross the highways it could retain authority to make reasonable 
rules and regulations governing the construction and use of the pipe 
lines across the State highways to protect the highways and the safety 
and health of the traveling public. 

Judge William H. Barrett of the United States District Court at 
Savannah, Georgia, on February 14th denied the Southeastern Pine-Line 
Company permission to construct a pipe-line beneath the tracks of the 
Central of Georgia Railway. 

Judge Barrett construed the enacting language of a 1937 Georgia 
statute, on which the application was based, as not giving the power of 
eminent domain to the Pipe-Line Company, notwithstanding the caption 
of the Bill indicated an attempt so to do. 

Judge Barrett left the way open for the filing of another application 
‘funder different conditions,’’ apparently meaning after an amendment 
to the statute. 

Federal Judge Bascom S. Deaver of the United States District Court 
at Macon, Georgia, on February 16th directed the interlocutory injunc- 
tions restraining the Southeastern Pipe Line Company from constructing 
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pipe lines beneath the tracks of the Southern and Atlantic Coast Line 
Railroads to be continued in force ‘‘until further order of the court.’’ 

The Judge’s decision came at the conclusion of a hearing in which 
the railroads protested the Pipe Line Company threatened to cross their 
rail lines with a conduit for the transportation of gasoline from Port St. 
Joe, Florida, to the Tennessee State line. 





Transportation Revenue and Traffic of Pipe Line Companies 


Statistics compiled by the Bureau of Statistics of the I. C. C. for 44 
Pipe Line Companies show that in 1939 their transportation revenue 
amounted to $201,865,676 as compared with $217,668,551 for 1938, a 
decrease of 7.3 per cent. The number of barrels of oil originated on line 
and received from connections in 1939 totaled 1,137,238,964 as compared 
with 1,096,185,483 in 1938. 





Railway Operating Revenues 


Preliminary reports from 87 Class I railroads, representing 82.6 per 
cent of total operating revenues, show that those railroads, in January, 
1940, had estimated operating revenues amounting to $283,972,927 com- 
pared with $252,650,398 in the same month of 1939, and $364,086,551 in 
the same month of 1930. Operating revenues of those roads in January, 
1940, were 12.4 per cent above those for January, 1939, but 22.0 per cent 
below January, 1930. 

Freight revenues of the 87 Class I railroads in January, 1940 
amounted to $232,287,837 compared with $202,931,457 in January, 1939, 
and $274,139,268 in January, 1930. Freight revenues in January, 1940, 
were 14.5 per cent above the same month of 1939, but 15.3 per cent below 
the same month in 1930. 

Passenger revenues in January, 1940, according to these preliminary 
reports from 87 Class I railroads, totaled $29,914,405 compared with 
$29,264,727 in January, 1939, and $58,207,609 in January, 1930. For 
the month of January, 1940, they were 2.2 per cent above the same month 
in 1939, but 48.6 per cent below the same month in 1930. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended February 24 totaled 
995,032 cars. This was an increase of 38,290 cars or 6.9% above the 
corresponding week in 1939 and an increase of 83,093 cars or 16.2% above 
the same week in 1938. 

Loading of revenue freight for the week of February 24, which in- 
eluded holiday, was a decrease of 12,892 cars or 2.1% below the pre- 
eeding week. 

Coal loading amounted to 135,107 cars, an increase of 3,373 cars 
above the preceding week, and an increase of 7,335 cars above the cor- 
responding week in 1939. 
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New Railroad Equipment 


In January 1940 the Class I railroads put 4,983 new freight cars 
in service, the largest number installed in any January since 1930. In 
January, 1940 the Class I railroads installed 19 new locomotives, of which 
4 were steam and 15 were electric and Diesel. 

New freight cars on February 1, 1940, totaled 34,559 compared with 
6,637 on February 1, 1939 and 6,563 on February 1, 1938. New freight 
cars on order February 1, this year, included 16,542 coal, 16,803 dock, 
500 refrigerator, 365 flat, 59 box, and 290 miscellaneous. 





Railway Revenues and Expenses 


Freight revenues of Class I railroads for the month of January- 


1940 were 14.7% greater than in January, 1939. Passenger revenues 
increased 3.7%. Total operating revenues increased 13%. Railway ex- 
penses, taxes and rents increased 9.9%. Net railway operating income 
increased 38.3%. 

Net railway operating income for 1939 was 57.8% greater than in 
1938. 





Expenditures for Additions and Betterments 


Division I of the I. C. C. has amended Section 2 on page 9 of the 
‘*Classification of Investments in Road and Equipment of Steam Roads”’ 
with respect to charging certain additions and betterments to operating 
expenses. The order is dated January 31, 1940, effective January 1, 


1940. Copies of the order have been served upon all carriers through 
statutory channels. 





Annual Reports of Lessor Companies 


The I. C. C. has directed that lessors to steam railway companies 
shall file Annual Report Form ‘‘E’’ covering the year ended December 
31, 1939. The Report is required to be filed before March 31, 1940. 





Railway Employment 


Class I steam railways excluding switching and terminal companies 
had 988,870 employees at the middle of the month of January 1940. This 
was an increase of 6.12% as compared with January 1939, but a decrease 
of 2.05% as compared with the middle of December 1939. Railway em- 
ployment at the middle of the month of January 1940 was 56.8% of the 
1923-1925 average. 
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Train Accidents 


The number of train accidents during the first eleven months of 
1939, showed an increase over the corresponding period of 1938, the 
figures being 5,493 and 5,210, respectively. The total killed during this 
period of 1939 was 4,017, a decrease under the 4,084 killed in the cor- 
responding period of 1938. The total injured, all classes of persons, 
amounted to 25,450 in 1939, compared with 24,715 in 1938. 





Railroad Fuel Efficiency Continues to Improve 


Increased efficiency in the use of fuel in railroad freight service is 
indicated by reports covering the year 1939, recently made public by the 
Association of American Railroads. For each pound of fuel consumed 
the railroads in that year hauled 8.89 tons of freight and equipment a 
distance of one mile, the highest average on record. In 1938, the figure 
was 8.7 tons, and in 1937, 8.6 tons. Pounds of coal per thousand gross 
ton freight miles in 1939 were 112, compared with 115 pounds in 1938, 
and 117 pounds in 1937. In passenger service the railroads in 1939 
used 14.8 pounds of fuel per passenger train car mile, compared with 
14.9 pounds in 1938, and 15.1 pounds in 1937. 





Lincoln’s Fees As A Railroad Lawyer 


The Association of American Railroads revealed recently that Abra- 
ham Lincoln once charged the Illinois Central $150 for acting as its at- 
torney in 15 cases, at a flat $10-per-case rate. 

_ The Association made public a hitherto-unpublished letter from 
Lincoln to James F. Joy, Counsel for the Illinois Central, dated Septem- 
ber 14, 1855, and explained that Lincoln was retained by the Road from 


_ to 1860 as its legal representative in McLean and DeWitt Counties, 
inois. 





Combined Railroad and Automobile Service in the West 


Combination of railroad and automobile service, effective May 1st, in 
150 key cities, was announced on February 8, by eleven Western rail- 
roads. The service, which is expected to combine the mobility of the 
automobile with the convenience of the railroad for long journeys, will 
be operated in conjunction with Railway Extension, Inc., with head- 
quarters in Chicago. 





Revision of Railroad Capital Structures 


At a meeting of the special legislative committee of the National 
Conference of Investors on February 1, it was agreed that a special com- 
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mittee would explore the possibilities of securing revision of railroad 
capital structures through voluntary reorganizations (without resort to 
Section 77 proceedings) and with participation by private capital in 
such financing as may be necessary. The proposed legislation, when 
finally drafted, will be submitted to Senators Wheeler and Truman on the 
Committee on Interstate Commerce of the Senate. 





Pennsylvania Complains of Freight Rates 


Secretary of Commerce Brown of Pennsylvania said, in Harrisburg 
on February 9, that discriminatory rail freight rates work a hardship 
on Pennsylvania industry. He said rates from most points favor Atlantic 
seaports while Pennsylvania miners, truck workers and railroad men 
suffer. He plans to submit his findings to the I. C. C. which he blames 
for existing conditions. 





Railway Labor Executives Association Chairmanship 


James A. Phillips, President of the Order of Railway Conductors, 
has been elected Chairman of the Railway Labor Executives Association, 
to succeed George M. Harrison, who resigned in order to devote more 
time to his duties as President of the Railway Clerks. Mr. Harrison has 
been Chairman of the Association for the past 6 vears. Mr. Phillips has 
been Vice-Chairman. A. D. Lyon of the Signalmen has been elected 
Vice-Chairman to succeed Mr. Phillips. Mr. Julius C. Luhrsen of the 
Train Dispatchers has been reelected Executive Secretary-Treasurer for 
a period of three years. 





Basing Point System Upheld by Senator Davis 


Senator Davis, Pennsylvania, recently took the floor of the Senate to 
uphold the Basing Point System as practiced in the steel industry. Dur- 
ing his remarks the Senator said: ‘‘Price stabilization in the steel in- 
dustry is impossible without either price fixing or a system of delivered 
prices * * *. Breaking down of the prevailing system will be an 
open invitation to price cutting and destructive competition which was a 
source of public menace many years ago when the steel industry was 
comparatively young. That a return to those conditions is now desirable 
will require a real burden of proof on the part of those who now call 
for an end of the basing point price system.’’ Extensive hearings on 
the Basing Point System were held during the 74th and 75th Congresses 
by the Senate Interstate Commerce Committee. Senator Davis stated 
that he would continue to oppose this legislation as it ‘‘holds a threat 
against the jobs, savings, and general welfare of workers in the steel 
industry at the points where the industry is best established.’’ 
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Meetings of Regional Chapters 


Chicago Chapter 
Eldon M. Martin, Chairman, 547 West Jackson Boulevard, Chicago, 
Illinois. 
Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 
R. Granville Curry, Chairman, Southern Bldg., Washington, D. C. 
Meets: 12.30 P. M. Third Tuesday of each month, Hay-Adams 
House, Washington, D. C. 


Minneapolis Organizes Regional Chapter 
An organization meeting was held on the evening of March 11th in 
the Traffic Club Rooms of the Nicollet Hotel in Minneapolis, Minnesota, 
with eighteen members of the National Association present and a num- 
ber of others who are not yet members of the National Association but 
who are submitting their applications to join. It was agreed to call this 
chapter the ‘‘Ninth District Chapter, Association of Interstate Com- 
merce Commission Practitioners’’ and it will comprise members of the 
Association located in Wisconsin, Minnesota, and North and South 
Dakota. 
The officers elected at this meeting are: 
J. George Mann, President 
H. A. Archambo, Secretary 
E. H. Berg, Treasurer 
There will be elected at the next meeting on April 15th four vice presi- 
dents, one to represent each state in the District, and five members to 
act as an Executive Committee. 
A Constitution and By-Laws was adopted. 
Meetings are to be held temporarily on the second Monday evening 
of each month, at 8 :00 o’clock in the Nicollet Hotel at Minneapolis. 


San Francisco Chapter 
T. G. Differding, Chairman, Transportation Department, California 
Railroad Commission, State Building, San Francisco, California. 
Meets: Palace Hotel, San Francisco, California. Meets quarterly. 





N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
— other district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense, with the 
approval of the vice-president of the district, organize and maintain district and local 
chapters which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
Pages 120-122 of December, 1939 Journat). 
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Motor Transportation 


By CHar.es B. HEINEMANN, JR., Editor 


““Car-Over-Cab” Safety Rule Argued 


A Pennsylvania safety rule prohibiting the loading of a car over 
the driver’s cab of an automobile transport truck was argued recently 
before the Supreme Court. The carrier sought to have the rule set aside 
on the ground that safety rules established by the Interstate Commerce 
Commission, allowing ‘‘car-over-cab’’ loading, have superseded state 
laws on the subject. It was pointed out that investigation by the I. C. C. 
indicated a better safety record had been maintained by trucks loaded 
in the disputed manner than by all trucks. (Maurer v. Hamilton, No. 
380). 





Interstate Trade Barriers 


The Southern Conference on Interstate Problems recently adopted 
unanimously resolutions condemning discriminatory trade barriers 
among the several states. Participating states were urged to hold pub- 
lic hearings aimed to discover what if any trade barriers exist in that 
particular state, and to repeal old laws, rules or regulations ‘‘which 
in any way whatever tend to discriminate against products and services 
of citizens, organizations, or agencies within a particular state, or which 
give an artificial advantage commercially over persons, organizations or 
agencies living in any other state.’’ 





Central Territory Rates Stabilized 


In the tenth supplemental report in Ex Parte MC-21, the Inter- 
state Commerce Commission ordered general increases in motor carrier 
class rates between key points in Central Territory. Forwarders oper- 
ating in the same territory have, pursuant to a prior agreement, filed 
tariffs increasing their rates to the same level—the rail level before the 
rail carriers’ reduction of January 22. 

Now the rail carriers have filed tariffs cancelling the rates effective 
January 22, and the rail, truck and forwarder rates will become effec- 
tive on March 15. 





1. C. C. Holds Respondent Does Not Have Burden of Justifying 
Reduced Rates 


In I. & 8. Docket No. M-636, in which Consolidated Freight Com- 
pany proposed reduced commodity rates on paint and related commodi- 
ties, the I. C. C. has ruled that the Motor Carrier Act does not place on 
the respondent carrier the burden of proving a proposed reduced rate 
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is just and reasonable. This is the first formal ruling on the question. 
The Commission said : 

‘‘Before we may enter an order requiring the cancellation of a pro- 
posed reduced rate we must be able to find definitely upon the record 
before us that the proposed rate is unreasonable, unjustly discrimina- 
tory, unduly prejudicial, or otherwise in violation of the Act.”’ 

















ver 
tly 
oo Schedules of Contract Motor Carriers 
ate The I. C. C. recently heard oral argument in Ex Parte No. MC-33, 
C. with respect to the proposal to make certain changes in the tariff rule 
led as applied to contract motor carriers. One of the issues is whether the 
No. Commission has the power to require 30 days notice of changes in the 
rate schedule, in view of the fact that Section 218 of the Motor Carrier 
Act, 1935 requires 30 days’ notice only in the case of reduced minimum 
rates. 
ed Proportional Rate Case Appealed 
ers - 
ib- The Interstate Commerce Commission has appealed to the Supreme 
at Court to reverse a ruling of a statutory three-judge court which nullified 
ch an I. C. C. order cancelling certain proportional motor carrier rates be- 
eg tween Chicago and Wisconsin points. The rates concerned primarily 
ch affect forwarding company traffic. 
or 
Reargument Asked in Express Case 
The Railway Express Agency has asked for reargument and re- 
consideration of a recent I. C. C. decision which found its over-the-road 
or operation to be subject to the Motor Carrier Act. It is the position of 
er petitioner that their operations should be regulated under Part I of the 
“ Interstate Commerce Act. (MC-66562) 
he 
- T. N. E. C. Hearings on State Barriers 
2C- The Temporary National Economic Committee will hold public 
hearings on interstate trade barriers commencing March 18. The in- 
vestigation will be conducted jointly with the Inter-Departmental Com- 
mittee on Interstate Trade Barriers, whose chairman, Paul T. Truitt of 
the Commerce Department, will be in charge of the presentation of tes- 
timony. 
m- 
li- New Jersey Highway Costs 
“ Princeton University has just completed a survey of the financing 
: of New Jersey’s 17,000 miles of improved roads and streets. 
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The survey estimates that the annual cost for replacement and 
maintenance of all improved roads and streets in New Jersey is at least 
$50,000,000. This amount provides only for costs beyond those neces- 
sary for a ‘“‘horse and buggy road’’ and does not include costs for right- 
of-way or for preparation of subgrade. 

The cost allocation for each vehicle is determined by applying a 
uniform rate to a base defined in terms of wheel load and mileage, called 
*‘root-load-miles.’’ The ‘‘root-load-mile’’ rate necessary to produce $50,- 
000,000 is $.000159 computed on the basis of New Jersey motor vehicle 
registrations, estimated maximum wheel loads, and average annual mile- 
ages. The result is a cost allocation ranging from $6 to $700 for the 
various vehicle registration classes. For individual vehicles the range 
is even greater. 

Annual highway cost, says the advance report of the University, 
depends directly on the amount of use which motor vehicles make of the 
pavements as measured by, (1) the number of vehicles, (2) their size, 
speed and weight and (3) their annual mileages. The survey says that 
any sound allocation of annual costs must take account of these factors, 
allocating responsibility for support in accordance with benefits re- 
ceived. 

It is further stated that this emphasizes the fact that costs required 
to provide thickest pavements are due to only 18,000 vehicles, whereas 
967,000 or 95 per cent of all the vehicles, would be adequately served 
by the thinnest pavement. 

After explaining the method used the report goes on to say: 

‘‘This method of allocation indicates annual costs for the heavier 
vehicles which are substantially greater than the amounts which they 
now pay in gasoline taxes and license fees.’’ 


ADDITIONAL ANNUAL COST FOR REPLACEMENT AND MAIN- 
TENANCE OF NEW JERSEY ROADS OVER COST FOR 
‘HORSE AND BUGGY’? ROAD IF ALL ROADS WERE 
BUILT FOR VEHICLES WITH WHEEL LOAD 
(as shown in Column 1) 
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2,880 $37,900,000 -— — 967,000 94.7 
3,920 39,500,000 1,600,000 42 15,000 15 
5,120 41,200,000 1,700,000 8.7 11,000 1.1 
6,480 43,500,000 2,300,000 148 10,000 1.0 
8,000 50,000,000 6,500,000 31.9* 18,000 1.7* 
1,021,000 100.0 


*To build roads for 1.7 per cent of the vehicles increases the cost 31.9 per cent. 
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Truck Loadings 


The volume of revenue freight transported by motor truck in Jan- 
uary represented a 1.4% increase over the preceding month and an in- 
crease of 21.3% over the volume transported in January, 1939, accord- 
ing to a monthly survey prepared and released today by the American 
Trucking Associations. The survey was based on comparable reports 
from 197 motor carriers in 36 States, whose aggregate tonnage for Jan- 
uary was 866,012. This compared with 854,227 tons in December, and 
713,936 tons in January of last year. The American Trucking Associa- 
tion’s index figure, computed by taking the 1936 monthly average ton- 
nage of the reporting carriers to represent 100, stood at 123.54 for Jan- 
uary. In December, the index figure was 121.24, and in January, 1939, 
it was 103.83. 





Motor Carrier Fined $8,000 


Silver Fleet Motor Express, Inc., Louisville, Kentucky, two of its 
officers and sales manager were assessed fines totaling $8,000 by Judge 
Mill G. Underwood in the United States Court for the Southern District 
of Ohio on a nineteen count information. These counts charged the 
trucking firm with granting rebates to Edwin Wright, Traffic Manager 
of the Columbus Coated Fabrics Corporation on shipments of oil cloth 
from Columbus, Ohio, to various consignees located in other States. The 
allegations were that the carriers refunded to Mr. Wright two cents per 
hundred pounds on all the shipments. 





Quebec Bars Truckers As Rails’ Competitors 


Railways have won their fight before the Quebee Communications 
Board to block commercial hauls over Canadian highways between Mon- 
treal and New York. 

Temporary permits granted since last September for Montreal- 
New York truckers pending investigation by the board automatically 
became invalid when the board ruled that ‘‘long distance goods trans- 
portation should be left to the railway companies.”’ 

Opponents in the test case before the board were Carl’s Transporta- 
tion Co. and the following railroad companies: New York Central, Dela- 
> Hudson, Napierville Junction, Canadian National and Canadian 

acifie, 

The Board found the railways well organized for transporting goods 
between the two metropolitan areas at fair prices. In addition, the rul- 
ing said it would not be profitable for the truckers to deal only in per- 
ishable goods and felt it would not be justified in allowing permanent 
permits for that trade, to the detriment of the railways. 

The order prohibited Canadian and American truckers arranging 
runs to the international border and transferring goods. 
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Petroleum Trucking Costs for th 
The following item appeared in the National Petroleum News of _ : 
January 31, 1940: ian 
‘Problems of the petroleum transporters were outlined at the an- in Gr 
nual conventions of Northwest Petroleum Association, held at Fargo, riers | 
North Dakota, January 22 and 23, and at Minneapolis, January 25 and 
26, by Charles J. Yokum, Petroleum Transit Corp., Detroit, speaking at 
both meetings. 
**Regarding cost of transporting petroleum products by truck, Mr. 
Yokum said that cost of the average truck of 600 to 1,000 gallons varies 4 
from nine to twelve cents per mile, while an average transport unit Lines 
operating in the Middle West of 3,500 to 4,000 gallons will cost from 000 0 
14 to 16 cents per mile to operate. Operations of his company, he said, deber 
were 15.98 cents per mile. provi 
‘*Mr. Yokum broke down his company’s operating costs in the Mid- for is 
dle West, for 3,500-4,000 gallon trucks, as follows: ear 
Item Per Mile Cost ¢ 
Wages 0.45 cents fixed 
Gasoline 2.90 cents Hope 
Oil 0.75 cents | 
Tires 0.50 cents haffie 
Repair labor 1.25 cents pate 
Material 1.75 cents 
*Insurance 0.80 cents 
*License 0.50 cents 
*Taxes 0.03 cents 
Depreciation 3.00 cents 
<n meet 
15.98 ary 
*Fixed items which can only be approximated. Me 
‘*From present expectations, he said, future regulations of trucks poir 


will probably include labor legislation covering working hours and con- 
ditions for all employees of for-hire carriers, I. C. C. specifications cov- 
ering type of equipment, used materials, and, in a general way, method 
of manufacture. The trucking industry, he said, is working toward the 
raising of load limits in some States, and for removal of trade barriers 
at State lines. 





pet 

‘*There were registered in 1938, a total of 4,244,031 trucks of which an 

it is estimated 84,000 or more were transport trucks handling petroleum No 
products in bulk and only 4,000 of these were owned and operated by less 
for-hire carriers transporting around 40,000,000 gallons of petroleum mi 
products daily.’’ rs 
u 

De 


Court Enjoins Motor Truckers of Pennsylvania Coal 


Following an investigation by the I. C. C. of alleged violations of 
the Motor Carrier Act, 1935, by coal truckers transporting coal from 
Pennsylvania to New York City, the District Court of the United States 
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for the Southern District of New York enjoined eight motor carriers 
from engaging in the transportation of coal into Greater New York 
from Pennsylvania until they have complied with the applicable pro- 
visions of the Motor Carrier Act. At the same time eight coal dealers 
in Greater New York were enjoined from employing such motor car- 
riers until they have complied. 





1. C. C. Approves Keeshin Note Issue 


The I. C. C., in a divided opinion, has authorized Keeshin Freight 
Lines, Inc. to issue promissory notes of three series aggregating $2,850,- 
000 of which $1,650,000 may be exchanged for a like amount of serial 
debentures outstanding and the remaining proceeds of $1,250,000 to 
provide advances to associated companies. Authority was also given 
for issuing 15,295 shares of Founders’ stock to provide for conversion 
rights for outstanding notes and preferred stock. 

Commissioner Mahaffie, in a strongly worded dissent, said, in part: 

“If we are to have soundly financed transportation agencies, their 
fixed interest obligations must be based on assets and earning power. 
Hope does not afford a proper basis for fixed interest securities.’’ 

Commissioners Miller and Splawn concurred in Commissioner Ma- 
haffie’s expression of dissent. Commissioner Patterson did not partici- 
pate in the case. 





Washington—Boston Super Highway 


The Association of Highway Officials of the North Atlantic States, 
meeting at Atlantic City, unanimously adopted a resolution on Febru- 
ary 16, demanding immediate Federal action to build the proposed 
Washington to Boston super highway. The Association urged the new 
highway because of the high accident-frequency of the present roads, 
pointing out that the super highway is an urgent military necessity. 





Investigation of Southern Truck Rates Requested 


_Approximately 55 leading railroads and steamship lines filed a 
petition with the I. C. C. on February 16, renewing their request for 
an investigation by the Commission of motor carrier rates between the 
North Atlantic and Southern territory. The carriers contend that un- 
less the Commission orders such an investigation with a view to fixing 
minimum rates for such transportation, the rail and water lines main- 
taining joint rates in connection with the trucks will be obliged to re- 


duce their rates. A similar petition was denied by the Commission on 
December 14, 1939. 
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Rail-Truck Freight Coordination 


A step toward solving the problem of rail-truck freight coordina. 
tion was undertaken on February 16, with the announcement of the 
organization of the National Fitch Company, to be jointly owned by 
the subsidiary of the Fruit Growers’ Express, the National Car Com. 
pany, and Motor Terminal Company, Inc., of Cincinnati and New York, 
developers of the Fitch System of Coordinated Rail and Highway Trans- 
portation. Henry B. Spencer, President of the Fruit Growers’ Express 
Company, is Vice-President of the new company. 





Contract Questionnaire Date Postponed 


The contract motor carriers involved in the central territory rate in- 
vestigation, Ex Parte MC-27, have been given until April 15 to file re- 
turns to the questionnaire involved in that case. At the same time as 
the postponement was granted, the Commission partially modified the 
form of the questionnaire. 





Proposed Forwarder Regulation 


Chairman Joseph B. Eastman of the Interstate Commerce Commis- 
sion has prepared a draft of legislation, designed for incorporation in 
§.2009 which would strictly regulate forwarding companies. In the 
main, it provides that: 

1. Forwarding companies must be independently owned and man- 
aged. 

2. They may utilize the services only of common carriers. 

3. Such utilization must be at the regularly published rates of the 
common carrier used. 

4. They may establish through routes and joint rates with other 
forwarding and carloading companies, but not with other common car- 
riers. 

5. Unifications may be effected only among themselves and not 
with other types of carriers. 
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DISTRICT OF COLUMBIA CHAPTER HEARS 
COMMISSIONER ROGERS 


Appointment of Committees For Study of Commission 
Problems Announced 


Commissioner Porter to Speak at Next Meeting 


With Commissioner Rogers as the principal speaker, a luncheon 
meeting of the District of Columbia Chapter of the Association was 
held on February 20, 1940. The Chairman of the Chapter, R. Gran- 
ville Curry, presided. 

Mr. Wilbur LaRoe, Jr., President of the Association, spoke briefly 
on the subject of unauthorized practice, referred to a pending case 
against one of the I. C. C. non-lawyer practitioners in the Supreme 
Court of Nebraska and to the assistance afforded by the Association, 
as described in the February, 1940, issue of the Journal, and called at- 
tention to the so-called O’Toole bill (H.R. 4798) drawn to prohibit the 
practice of laymen before all Federal administrative agencies, and now 
pending in Congress. 


Announcement of Committee Appointments 


In furtherance of the plan previously announced that the Chapter, 
in a spirit of helpfulness, would give serious consideration and study 
to various problems affecting the work of and before the Commission, 
the Chairman of the Chapter announced the names of the Chairmen of 
Committees to deal with certain subjects. Since the meeting two other 
Committees have been appointed. Following, is a list of the subjects 
and members of the Committees with their Chairmen: 


What action if any should be taken in respect to the O’Toole bill 
(H. R. 8349) which would have the effect of excluding non-lawyers from 
practicing before the Interstate Commerce Commission, other administra- 
tive bodies, and the courts? F. F. Estes, Chairman, Harry C. Ames and 
H. D. Driscoll. 

What position, if any, should this Chapter take in respect to legis- 

lative attempts to broaden the powers of the courts to review Federal 
administrative action? J. Carter Fort, Chairman. (Members of the com- 
mittee to be announced later.) 
; Should the Chairman, Secretary, or other official of the Commis- 
sion be given greater powers to check and report on work of the Com- 
mission in a manner similar to that provided for in the ease of the 
Administrative Office of the Federal Courts? August G. Gutheim, 
Chairman, John D. Battle, J. Ninian Beall, John E. Benton, Alex M. 
Bull, H. D. Driseoll, Emma C. Johnson, John F. Selb, Karl D. Loos. 

Could examiners of the Commission be further mobilized to ex- 
pedite its work? E. F. Lacey, Chairman, Harry C. Ames, Frederick E. 
Brown, Pearle P. Cramer, J. R. Bell, James D. Mann, R. J. McBride, 
Henry J. Saunders, J. C. Donnally. 
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To what extent may the Federal Rules of Civil Procedure be 
adapted to I. C. C. practice? George H. Muckley, Chairman, R. Y. 
Fletcher, R. Aubrey Bogley, Harry S. Elkins, A. Rea Williams, Karl 
L. Wilson, A. Lane Cricher, Preston C. King, Jr., J. C. White. 

Is oral argument generally advantageous, and should it be re 
stricted? Robert E. Quirk, Chairman, Edward S. Brashears, Charles 
E. Bell, Myles W. English, R. V. Fletcher, Harry F. Gillis, Edwin F. 
Morgan, Carl F. Jackson, C. Ellis. 

Could reports of the Commission be generally improved in respect 
to findings of fact or otherwise? James M. Souby, Chairman, Ezra 
Brainerd, Jr., Louis G. Caldwell, F. F. Estes, J. Carter Fort, Wilmer 
A. Hill, Wilbur LaRoe, Jr., M. G. deQuevedo, C. B. Heinemann. 

Could work of Commissioners be organized to permit of more 
time for study of briefs and consideration thereof before, during, and 
after oral argument? J. R. Turney, Chairman, Caesar L. Aiello, Earl 
W. Dozier, W. Meade Fletcher, Jr.. B. H. Meyer, Warren H. Wagner, 
Harry C. Ames, Jr., Brice Clagett. 

Is use of pretrial procedure feasible in the Commission’s practice? 
Emory B. Ussery, Chairman, Clarence A. Miller, Philip 8S. Peyser, 
Arthur L. Winn, Jr., Charles H. Baker, E. H. Bunnell, J. Raymond 
Hoover, Frank Van Sant and J. M. Littlepage. 

In connection with applications for admission to practice, is it desir- 
able to have the Commission impose a reasonable fee to compensate for 
the time and expense involved in handling such applications and should 


such admissions be made to run for limited periods with the privilege 
of renewal upon a showing of continued possession of the qualifications 
initially required as prerequisites to admission? (I. C. C. Ann. Rept., 
1939, p. 50). Also consider question of examinations for all applicants. 
D. T. Waring, Chairman, Jos. C. Colquitt, Arthur G. Garvey, N. Ward 
Guthrie, B. H. Henshall, Wm. H. Herrin, Paul H. Johansen, Alfred P. 
Thom, John T. Money. 


Much interest has been shown by the Chairmen and members of 
the Committees in the subjects listed, and Committee reports and dis- 
cussions of these subjects are planned for later meetings. 


Commissioner Rogers Speaks on Motor Carrier Work 
Of The Commission 


The Chairman of the Chapter in introducing Commissioner Rogers 
as a career man referred to his work with the Commission and on the 
staff of the Federal Coordinator of Transportation, to his unusual 
qualifications as a mechanical engineer, an accountant, and a lawyer, and 
to his intensive studies of motor carrier regulation prior to his appoint- 
ment as Director of the Commission’s Bureau of Motor Carriers, and 
later as a member of the Commission. 

Commissioner Rogers dealt with the Motor Carrier Act and its 
administration by the Commission. His impromptu remarks are sum- 
marized—The general provisions of the Motor Carrier Act (Part II) 
are similar to those of Part I and in addition are provisions relating 
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to certificates and permits covering operating authority and require- 
ments as to insurance for the protection of the public. For purposes 
of administration the Commission organized the Bureau of Motor 
Carriers, with sections to deal with different branches of the work and 
a field force to assist in the administration and enforcement of the 
Act through personal contact with motor carriers and users of their 
services. 

The importance of motor carriers (private and for-hire) in our 
national life is illustrated by the fact that more than six millions of our 
people are engaged directly and indirectly in furnishing highway trans- 
portation. Approximately one million persons are directly employed in 
furnishing rail transportation, to which should be added, for purposes 
of comparison, those indirectly engaged in making rail transportation 
possible. It will be appreciated, of course, that the general jurisdic- 
tion of the Commission extends only to for-hire motor carriers engaged 
in interstate or foreign commerce. It also has jurisdiction over private 
motor carriers as to certain matters related to safety of operation and 
equipment. 

While the revenues of for-hire motor carriers probably do not ex- 
ceed 25 per cent of the revenues of rail carriers the work incident to 
the administration of the law relating to motor carriers and to rail car- 
riers is not in like proportion. While there are approximately 
1300 rail carriers subject to the Commission’s jurisdiction there 
are something like 75000 motor carriers subject to the general pro- 
visions of the Motor Carrier Act, in addition to the ‘‘private’’ car- 
riers subject to a limited jurisdiction. Many thousands of motor car- 
riers operate only one vehicle, many thousands of others operate only 
two vehicles. Many thousands of other motor carriers operate more than 
two vehicles and many of these are large operations involving many 
vehicles under the very best of management. The majority of these 
motor carriers (or operators) are inexperienced in regulation and in 
meeting problems necessarily involved in such regulation. To state the 
task of the Commission as the task of accomplishing the purposes for 
which the Motor Carrier Act was enacted, and dealing fairly with dif- 
ferent agencies of transportation and users of their services is simple 
as compared with the problem of actual accomplishment. 

During the last year the Commission conducted approximately 660 
hearings in administering Part I of the Act and approximately 5200 hear- 
ings in administering Part II, (Motor Carrier Act). It will be realized 
that many of the latter hearings were not as involved and did not re- 
quire as much work and time as those under Part I. During the last 
year approximately 89000 tariffs were filed pursuant to Part I and 
approximately 63500 tariffs and schedules were filed pursuant to Part 
Il. Of the first approximately 570, and of the latter approximately 
1950 were rejected because of non-compliance with the requirements. 

The Motor Carrier Act provides that operations of motor carriers 
shall be conducted or limited in accordance with operating authority 
(certificates or permits) to be determined by the Commission. The op- 
erating authority determined by the Commission limits the scope of op- 
erations both as to traffic to be handled and territory to be covered. 
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Incidentally, as to many thousands of carriers operating one motor 
vehicle the operating authority determined by the Commission deter. 
mines the sphere within which an individual shall try to earn a living. 
The determination of these operating authorities was one of the major 
tasks placed upon the Commission. 

Another major problem for motor carriers subject to the Motor 
Carrier Act and for the Commission was the requirements of the Act 
as to tariffs and schedules. Prior to the passage of the Act motor 
carriers had been free to charge what they wanted to charge and to vary 
such charges as between shippers or travelers and from day to day. 
Thousands of the smaller operators had no published tariffs or schedules 
and kept no books or records. They had conducted their business as 
they wished with little or no restraint or limitation. It was a distinct 
innovation for these operators to publish definite tariffs and to be faced 
by a requirement of law that they adhere to such published charges as 
between all shippers and travelers. The initial publication of tariffs re- 
flected many inconsistencies as between operators for like services in 
the same territory. Through voluntary action by motor carriers and 
minimum rate orders by the Commission a substantial degree of stabiliz- 
ation in the rate structure of motor carriers has been accomplished. 
Much remains to be accomplished, however, and further minimum rate 
orders applicable to both motor and rail carriers may be necessary in 
order to prevent destructive competition. 

Probably the most important single duty of the Commission under 
the Motor Carrier Act relates to the safety of motor vehicle operation 
on the highways. During the last year approximately 32,500 persons 
were killed and approximately 1,150,000 persons were injured in motor 
vehicle accidents on our highways. These deaths and injuries amount 
to several times the number of killed and injured due to accidents oc- 
eurring in the operation of all other transportation agencies. The 
figures include accidents occurring in the operation of private auto- 
mobiles as well as those used in for-hire operations both in intrastate 
and interstate commerce. Nevertheless and notwithstanding the small 
percentage of motor vehicles responsible for these deaths and injuries 
which were subject to the jurisdiction of the Motor Carrier Act and 
of the Commission, a major problem for the for-hire motor carrier in- 
dustry and for the Commission’s highway safety work is as to adequate 
and proper appropriations for accomplishing these important purposes, 
as related to other work of the Commission. It is apparent that State 
and local authorities are looking to Federal authorities to lead the way 
in prevention of highway accidents. The Motor Carrier Act deals di- 
rectly with this problem and places important direct and indirect duties 
upon the Commission. 

The Commissioner has been associated with the work of the Com- 
mission for more than 23 years and in closing he referred to those In 
the service of the Commission and engaged in practice before it who, dur- 
ing that period, had ceased their labors and gone to face the reward of 
the hereafter. The Commissioner left the thought with his listeners 
that, after all, the Commission’s staff and practitioners before it was one 
large family, and that aside from individual problems, the members of 
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this family should from day to day deal with one another so that when 
the day of departure arrives there will be a minimum of regrets and 
wishes that the relations and dealings had not been more considerate 
and kindly. 


Commissioner Claude R. Porter will speak at the next luncheon 
meeting at the Lafayette Hotel at 12:30 P. M., on March 19, 1940. 
It is probable that Mr. Estes will report for his Committee at that time. 





Water Transportation 


By R. GranvittE Curry, Editor 


Kennedy Named to Merchant Marine Committee of House 


M. J. Kennedy of New York, has been appointed to the House Com- 
mittee on Merchant Marine and Fisheries. He succeeds the late Repre- 


sentative Sirovich, New York, who died shortly before Congress con- 
vened. 





St. Lawrence Waterway 


The following item is quoted from the Victoria (B. C.) Monitor of 
February 10th: 


“*It will be of interest to note if Mr. Mackenzie King will bring 
forward the St. Lawrence Seaway project as an issue in the present 
campaign. Negotiations for its construction, jointly with the United 
States, are said to be nearing completion. It is a project that would 
cost hundreds of millions of dollars, a sum, in fact, that cannot be es- 
timated at this time because it would entail hidden costs not contem- 
plated and concealed economic losses for this country. It would mean 
an outlay which this Dominion, now involved in a great and costly 
war, cannot afford. 

‘‘From the transportation viewpoint the project would be econom- 
ically unsound for Canada. Both Canadian railways parallel the pro- 
posed St. Lawrence Seaway. The country would be asked to support a 
scheme that might deprive those railways of their most lucrative Sum- 
mer traffic, and, if that was the case, increase the railway debt by hun- 
dreds of millions of dollars. It would, as one commentator says, ‘Give 
over the Great Lakes transportation business to foreign-owned ocean 
tramp ships, operated by foreign crews.’ The only argument in its 
favor, if it can be called such, is that it would be a friendly interna- 
tional gesture on the part of Canada toward the United States. It is 
the latter country that would be the main, perhaps the only, bene- 
ficiary. The neighboring Republic wants the seaway more particularly 
as a new source of power supply. Canada does not need such power by 
international agreement. She has ample for her present and for the 
immediate needs of her future. 

‘‘The economic feasibility of the scheme is challenged by all who 
look upon the issue from a Canadian standpoint. One commentator 
suggests that, if it goes through, Ontario may find itself ‘forced to invest 
in turbines and transmission lines and penstocks and transformer sta- 
tions, if the Dominion taxpayers from the eight other provinces oblig- 
ingly pay their share of the cost of the canals and raceways and com- 
pensation to the Ontario farmers whose lands would be flooded.’ The 
truth is that the taxpayers, whose interests should be paramount, see 
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in the St. Lawrence scheme no more than an additional monetary burden 
for generations to come, and perhaps a burden sixfold greater than that 
now imposed by the ‘white elephant’ known as the Hudson’s Bay Rail- 
way. The pouring of hundreds of millions of dollars into the project by 
this country would be little more than a costly altruistic gesture on the 
part of Canadian taxpayers to benefit United States interests.’’ 

Professor of Transportation W. T. Jackson, of the University of 
Toronto has summarized the chief reasons for opposing the St. Law- 
rence Waterway project now, so far as Canada is concerned. The 
reasons assigned are as follows: 

1. All our resources, human and material, are required for the 
prosecution of the war. 

2. Ample power is available on contract and more could be had in 
a short time by a much smaller expenditure of capital. 

3. The proposed St. Lawrence power would not be available in less 
than five or six years—when we expect the war will be over. 

4. The supposed navigation advantages prove unsubstantial when 
earefully analyzed. 

5. Our National direct and guaranteed debt in 1936, was $7,039,- 
091,538, and, if increased by the cost of the present war on the same basis 
as the former war would be augmented by $1,700,000,000, and thereby 
would come to over $8,700,000,000. This would amount to an average 
debt of $800 for every man, woman and child, or $3,200 debt for a 
family of four persons. Shall we add the immense millions of the St. 
Lawrence project? 

Railway employees of Canada are opposing the project because 
they fear it will result in increased unemployment in their ranks. Many 
newspapers in Canada are opposing the project. Dean Charles L. 
Raper of the Syracuse University School of Business Administration has 
declared that the scheme would be a ‘‘vast waste of taxpayers’ money.”’ 

Premier Hepburn has told the Canadian Parliament that there is 
little prospect of legislation this session to implement an agreement 
between the province and the Dominion in regard to the St. Lawrence 
Seaway project. 

Mr. Hepburn said he had anticipated a measure this session and that 
a tentative agreement had been reached with regard to power develop- 
ment on the River. However, the main treaty would have to be ratified 
first by both the United States Senate and the Dominion Parliament. 
Parliament could not reconvene in time to do this, should an interna- 
tional agreement be reached before prorogation of the Legislature. 





Export Traffic Through Atlantic And Gulf Ports 


Export traffic through Atlantic and Gulf ports was materially 
greater in January this year than in the same month one year ago, the 
Association of American Railroads announced today. 

The number of tons of export freight lightered at the port of New 
York in January was 91% higher than in January, 1939, while at all 


ew Atlantic and Gulf ports, total exports (except grain) were 42% 
igher. 
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Due to operation of the plan set up last November by the railroads 
in cooperation with shippers, exporters, steamship owners, and port anu- 
thorities to control the movement of freight traffic passing through those 
ports to the extent necessary to prevent congestion, this increase is being 
handled smoothly and with no evidence of delay. 

At the port of New York there was an average of 714 cars of ex. 
port freight lightered daily in January, compared with 686 in December. 





Service Order Issued on Traffic Routed Via Natchez, Mississippi 


By reason of ice floes in the Mississippi River, making the usual 
transfer of cars on the boats operated across the River by the Natchez 
& Southern Railway impossible, the I. C. C. has authorized the Mississippi 
Central Railroad Company and the Louisiana & Arkansas Railroad 
Company to forward traffic now in their possession, or in the course of 
transportation, and routed through Natchez, Mississippi, via the Yazoo 
& Mississipi Valley Railroad between Roxie, Mississippi, on the one 
hand and Sibley or Shreveport, Louisiana, on the other hand, without 
regard to the routing instructions. At the same time the Missouri 
Pacific was authorized to divert traffic routed via Vidalia, Louisiana, 
and Natchez, Mississippi, to the Yazoo & Mississippi Valley Railroad at 


Monroe, Rayville or Tallulah, Louisiana. The authorization is effective 
until March 31, 1940. 





Something Different in Canada 


The Annual Report of the Department of Transport of Canada for 
the fiscal year ended March 31, 1939 says that under the terms of the 
Maritime Freight Rates Act of 1927 the sum of $686,874.92 was paid 
to privately owned railroads in the preferred area, and $1,896,022.47 to 
the Canadian National Railroads. Under this legislation, shippers in 
the Maritime Provinces are allowed a 20% reduction in railway charges 


and the railways are reimbursed from the public treasury the amount of 
these reductions. 





ADMISSION TO PRACTICE 


The January examination given by the Commission for non-lawyer 
applicants produced the following results: seven passed, nine failed and 
one examination is to be completed later. 

Our members will doubtless be surprised by the small number of 
men who take the examination. The examinations are held quarterly. 
If seven men are admitted every quarter the annual rate for non-lawyer 
admissions would be twenty-eight, whereas lawyers are now being ad- 
mitted without examination at the rate of more than one thousand an- 
nually. Traffic men are giving serious thought to this trend which 
threatens eventually to place them in a position of hopeless minority. 
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FEDERAL LEGISLATION 
By Cuarence A. MILLER 


General Transportation Bill 


The House and Senate Conferees have given further consideration 
to §. 2009, the General Transportation Bill. No statement has been 
made with respect to the progress on the Bill. The Conferees are ex- 
pected to conclude their deliberations about March 30, 1940. 


HARRINGTON AMENDMENT URGED 


Representative Schulte, of Indiana, in an address in the House of 
Representatives on February §, strongly urged that the Harrington 
amendment be retained by the conferees in S. 2009. This amendment 
provides that no consolidation plan may be approved by the I. C. C. if it 
will result in displacement of employees of carriers affected. 


MERCHANTS’ ASSOCIATION OF NEW YORK OPPOSES 
WATER CARRIER REGULATION 


The Merchants’ Association of New York has filed with members of 
the Conference Committee of the House and Senate on S. 2009, and with 
the entire New York delegation in Congress, a memorandum opposing 
those provisions of S. 2009 which would regulate water carriers in do- 
mestic commerce by placing them under the jurisdiction of the I. C. C. 


I. C. C, REGULATION OF WATER CARRIERS URGED 


Edward P. Farley, Chairman of the Executive Committee, Ameri- 
can-Hawaiian Steamship Company, has made public a statement in 
answer to the joint letter opposing Federal regulation of ‘water carriers 
a proposed in the Omnibus Transportation Bill, filed by Chairman Land 
of the Maritime Commission and by Secretaries Woodring and Wallace. 
Mr. Farley called attention to the report recently made public by the 
Attorney General’s Committee on Administrative Procedure which 
pointed out that the United States Maritime Commission probably does 
not devote more than 15% of its time to regulatory matters but ‘‘the 
greater part of the energies of the Commission are directed toward other 
activities.’’ Mr. Farley called attention to the fact that only one mem- 
ber of the Commission, according to the report, bears the greatest burden 
of supervising the ‘‘regulatory functions. ’’ 

“Another significant background factor’’ the Attorney General’s 
Committee said in its report, ‘‘is the brevity of the Commission’s ex- 
perience in regulation. The Shipping Board never made substantial 
progress in wielding its regulatory powers ; during its seventeen years of 
existence its reported formal opinions fill only some 400 pages. The 
Shipping Board Bureau accomplished somewhat more, but most of the 
Progress made thus far in this field has come since the present Commis- 
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sion commenced operations in 1937. Indeed, many of the regulatory 
policies of the Commission are still properly experimental rather than 
rigidly fixed. 

**The Senate Committee headed by Senator Black recommended in 
1935 that all regulatory powers be transferred to the Interstate Com. 
merce Commission ; since that time separate bills have been approved by 
the House and the Senate, which, had they been adopted in the other 
chamber, would have transferred from the Maritime Commission to the 
Interstate Commerce Commission the power to regulate interstate and 
intercoastal water commerce. The movement to transfer these regulatory 
activities of the Commission is given impetus by protests, however ill- 
conceived they may be in fact, against combining in the Maritime Com- 
mission both the power to own and operate some lines and the power to 
regulate the lines of its competitors. A widespread belief that transfer 
of regulatory powers over interstate and intercoastal marine transporta- 
tion is imminent, currently overshadows the Commission’s exercise of 
those powers.’’ 





BILLS INTRODUCED IN CONGRESS 


The following bills have been introduced in the Third Session of the 
76th Congress : 


Railroad Retirement Act—Amendment 


S. 3422—Introduced by Senator Burke of Nebraska, on February 22, 
1940, to amend the Railroad Retirement Act of 1937. 


Railroad Unemployment Insurance 


S. 3356—Introduced by Senator Barkley, of Kentucky, on February 
15, 1940, to provide for the return to employees of contributions paid by 
them under unemployment-compensation laws, and to make funds avail- 
able therefor. 

H. R. 8609—Introduced by Mr. Crosser of Ohio, on February 22, 
1940, to provide for the return to employees of contributions paid by 
them under unemployment compensation laws, and to make funds avail- 
able therefor. [Identical with S. 3356.] 


Refrigerator Cars 


H. R. 8242—Introduced by Mr. Ferguson of Oklahoma, on January 
31, 1940, to amend part I of the Interstate Commerce Act, as amended, 
with respect to the use of refrigerator cars. [Identical with S. 2753.] 





Congress Conferees Continue Consideration of 
Transportation Legislation 


Conferees of the Senate and House are still meeting with the view 
to reporting out a compromise General Transportation Bill. Inter- 
state Commerce Commission has told the committee through a report 
submitted by the Commission’s legislative committee that it opposes 
“Codification’’ of the Interstate Commerce Act at the present time as 
proposed in the Senate bill. The Commission suggests adoption of the 
form of the House draft. It is understood that some matters delaying 
agreement among the conferees are the through route and consolidation 
amendments. In connection with the latter is the Harrison amendment 
to the House bill, which forbids displacement of railroad employees as 
the result of consolidation. Rumors are prevalent that some kind of 
bill may be released as early as March 11th, though it is understood that 
the conferees have not yet begun consideration of the water regulatory 
features of the bills. 

The Mississippi Valley Association has officially urged that any 
bill brought out by the conferees be permitted to lay on the table for 
at least 30 days before both the House and the Senate before being 
brought to a vote. This request considerably irked Senator Wheeler, 
who stated that the Senate Committee for passage of the Senate measure 
had granted the water carrier representatives time in which to be heard 
and also allowed them to appear before the Committee in executive 
session. 

In speaking before the New England Traffic Club on February 19th 
Senator Wheeler made the following remarks in regard to 8.2009: ‘‘It 
is not a panacea for the railroads nor will it destroy water carriers. It 
is neither drastic nor radical. It would modernize, codify and clarify 
the present piece-meal legislation into a single basic act. It would ex- 
tend the regulation to all forms of transportation by a single agency 
charged by Congress with the responsibility of maintaining a trans- 
portation system that will efficiently and cheaply meet the Nation’s 
needs. The Commission is expressly directed to recognize the inherent 
advantages of each form of transportation. Regulation for the public’s 
interest—and not for one mode of transportation at the expense of an- 
other or of the shipper—is the purpose of this Bill.’’ 


National Industrial Traffic League Indorses Through Routes Provisions 


In a memorandum presented to the conferees of the Senate and the 
House of Representatives on 8.2009, a special committee of the National 
Industrial Traffic League, has reiterated its support of the provisions 
relating to through routes. The memorandum says: 

“Section 27 of the bill re-enacts provisions regarding through 
routes and joint rates now found in section 15 of the act. There is a 
new provision of considerable importance, the effect of which on the 
railroads is not disclosed by the Wheeler committee report, substantially 
to the effect that if any through routes or joint rate is canceled without 
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the consent of all participants, the burden of proof shall be upon the 
carrier proposing such cancellation to show that it is consistent with 
the public interest. 

‘‘The present provision in paragraph (4) of section 15 of the act 
to the effect that in establishing through rates the Commission shall not 
shorthaul any carrier by including substantially less than the entire 
length of its railroad which lies between the termini of such proposed 
through rates, is repealed by being omitted from section 27 of the bill. 
The Wheeler committee report correctly states that the provision is 
eliminated on repeated recommendation of the Commission; and this 
change in law is one that has been advocated by the League.’’ 

The Merchants’ Association of New York has filed with members 
of the Conference Committee of the House and Senate on 8.2009, and 
with the entire New York delegation in Congress, a memorandum op- 
posing those provisions of 8.2009 which would regulate water carriers 
in domestic commerce by placing them under the jurisdiction of the 


I. C. C. 


Committee of Six Defends General Transportation Bill 


Equal regulation of all forms of transportation was demanded by 
the Committee of Six in a letter addressed to the Senate Commerce 
Committee on February 29, challenging opposition to the Wheeler-Lea 
Omnibus Transportation Bill previously expressed by Secretary of War 


Woodring, Secretary of Agriculture Wallace and Maritime Commis. 
sion Chairman Land. 

The letter held that the administrative officials were ‘‘not in ac 
cord with the most enlightened public opinion,’’ and indorsed the 
Wheeler-Lea bill as ‘‘a step in the right direction.’’ 

**Certain fundamental propositions are perfectly clear,’’ the rail- 
road association letter read. ‘‘The country must have a transportation 
system that can function in an orderly manner. The public is entitled 
to select that system that is most convenient and economical. Each 
mode of transportation has certain inherent advantages. These natural 
advantages should not be enhanced by artificial Government favoritism. 

‘All forms should be equally regulated, equally taxed and 
treated equally in the matter of subsidies. This bill is a step in the 
right direction, so far as regulation is concerned. The railroads and 
their employees are asking only for equality; they seek to destroy no 
one; they invoke the principle of fair dealing and common justice.”’ 

The letter took issue with that part of the communication signed by 
the Secretaries of War and Agriculture and Chairman Land which held 
that all provisions of the bill seemed designed to free railroads from 
restraints and obligations while imposing restrictions on water com- 
petitors and making it more expensive for the public to move freight. 

“*It is only by the exercise of restraint that one can treat such & 
statement without display of impatience,’’ the railroad association held. 

‘*Surely the author of this paragraph has never read the bill. Now 
where are the railroads freed of restraint and obligations. If the eml- 
nent authors of these letters are really anxious to bring about equality, 
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and if they favor accomplishing this end by leaving water rates unregu- 
lated, while at the same time relaxing rail regulation, why not repeal 
the long-and-short-haul clause, the prohibition in the law against owner- 
ship and control of water lines by railroads, and that section of the 
Act that compels railroads to join in joint rates with the water lines?’’ 


1. C. C. Reports On Bill 


The Legislative Committee of the Interstate Commerce Commission, 
through Chairman Eastman, on January 29, submitted a report with re- 
spect to both the Senate draft and the House draft of the Bill. The Com- 
mission called particular attention to amendments with respect to casual 
or occasional transportation by motor vehicle, exemption of motor car- 
rier operations within a single State, organization and procedure of the 
Commission, the elimination of the prohibition against short-hauling in 
the establishment of through-routes (the through-routes provisions of 
Section 27 of the Senate draft), burden of proof with respect to sus- 
pended rates, provisions governing rate reductions, hours of service of 
motor carrier employees, provisions with respect to certificates and per- 
nits of motor carriers, protection of employees in connection with unifi- 
cations, and provisions relating to the 4th Section. 

The Commission opposes ‘‘codification’’ of the Interstate Commerce 
Act at the present time, as proposed in the Senate draft. It suggests 
the adoption of the form of the House draft. 





REGULATION OF FORWARDING COMPANIES 


Chairman Eastman of the I. C. C. on February 23, transmitted to 
Chairman Lea of the Committee on Interstate and Foreign Commerce 
of the House of Representatives a draft of legislation providing for the 
regulation by the I. C. C. of the operations of the so-called forwarding 
companies, and urged that the legislation be included in 8.2009, the 
General Transportation Bill. Chairman Eastman stated that he is per- 
sonally responsible for the draft, which has not been approved by the 
Commission or by its Legislative Committee. The Chairman said he 
felt sure there were members of the Commission, and perhaps a majority, 
who would not approve it. 

_ The draft of legislation submitted follows very closely in wording 
amilar provisions in the Motor Carrier Act and in the proposed Water 
Carrier Act. 

Under the proposed definition of ‘‘Forwarding Carrier,’’ such a 
carrier cannot at the same time be a carrier by railroad, a motor car- 
rier, a water carrier, or an air carrier, or a person subject to Part I of 
the Interstate Commerce Act, such as an express company. The thought 
behind these provisions, said the Chairman, is that a forwarding car- 
rier, to be most useful to the public, should stand on its own feet and 
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be free to utilize the instrumentalities and services of other common 
— subject to the Act as the best interests of its service may de 
mand. 

Forwarding carriers which were in operation on August 1, 1937, 
will not have to make other proof of public convenience and necessity 
in order to obtain a certificate. 

Forwarding carriers would be confined to the utilization of the 
instrumentalities or services of common carriers subject to the Inter. 
state Commerce Act or to the Civil Aeronautics Act, and such utilization 
would be only at such rates or charges, and under such other terms and 
conditions, as are contained in the tariffs of such common carriers. 

Forwarding carriers would be permitted to establish reasonable 
through routes and joint rates with each other, but not with other car. 
riers. Unifications of forwarding carriers with each other, but not with 
other carriers, would be permitted. 





Investigation of Railroad Financing 


The sub-committee of the Committee on Interstate Commerce of the 
Senate which has for several years been investigating railroad financing, 
has submitted a further report to the Senate. This report gives particu- 


lar attention to railroad combinations in the East, and reviews the con- 
duct of railroad management groups toward each other and toward the 
I. C.C. The report says that regardless of whether the principles of the 
Transportation Act, 1920, are sound, its objectives have not been 
achieved. 





Railroad Reorganization Bill 


The Bankruptcy Sub-Committee of the Committee on the Judiciary 
of the House of Representatives on March 1st, gave further consideration 
to S. 1869, the Railroad Reorganization Bill, but without reaching any 
conclusion. The time for the next meeting of the Sub-Committee has not 
been fixed. 





Rivers and Harbors Bill Re-Committed 


H. R. 6462, the Rivers and Harbors Bill, was re-committed by the 
Senate to its Committee on Commerce on February 6, upon motion of 
Chairman Bailey of that Committee. 

The Committee on Commerce, on February 20, referred the Bil! back 
to the Sub-committee, with instructions to separate it into four separate 
bills as follows: Navigation Projects, Power Projects, Flood Control 
Projects, and Mixed Projects. The Sub-committee was instructed to 
report the bills to the full Committee tomorrow. The Chairman of the 
Committee has announced that no hearings will be held on the Bill. 
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Through Routes Bill 


In view of the fact that its provisions are contained in S. 2009, as 
passed by the Senate, and are now before the Conferees on that Bill, the 
Sub-committee of the Committee on Interstate and Foreign Commerce of 
the House of Representatives voted on February 20, to recommend 
tabling of H. R. 3400, the Through Routes Bill. 





Interstate and Foreign Commerce Committee Appointment 


Congressman Rudolph G. Tenerowicz, of Michigan, has been elected 
a member of the Committee on Interstate and Foreign Commerce of the 


House of Representatives to fill the vacancy caused by the recent death of 
Congressman John A. Martin of Colorado. 





Grade Crossing Elimination 


The Committee on Roads of the House of Representatives has re- 
sumed hearings on H. R. 7891, the Federal Aid Highway Bill. During 
the course of the hearings, Thomas H. McDonald, Commissioner of Pub- 
lic Roads, said that the language of Section 103 of the Bill should be 
revised to permit both the elimination, rebuilding and protection of high- 


way grade crossings. 
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UNITED STATES SUPREME COURT ACTION 
By Cuarence A. Mruuer, Editor 


[February 5, 1940] 


Hon. Frank Murphy, formerly Attorney General, took his judicial 
oath as an Associate Justice. He then took his seat upon the bench. 

The Court declined to review a Wisconsin telephone rate case in 
which the cost of reproduction theory of valuation was an issue. This 
had the effect of affirming the reproduction valuation theory which has 
prevailed for forty years. 

No decisions of importance to members of this Association were 
handed down. 


[February 12, 1940] 


The Court, adopting a procedure rarely used, ordered reargument 
February 26, of a case testing constitutionality of a Pennsylvania law 
prohibiting transportation of autos in convoys which carry a vehicle on 
top of the cab of the truck. The Tribunal listened to argument in the 
ease a week ago and today ordered new arguments, apparently to clarify 
points neglected earlier. 

Truckers in Pennsylvania and neighboring States have obtained 
injunction barring enforcement of the law because, they contend, it would 
reduce the number of automobiles truck-trailers can carry and perhaps 
force them out of business. The I. C. C. has asked that the law be held 
invalid as an invasion of I. C. C. safety regulatory powers conferred by 
the Federal Motor Carrier Act. 

The Court recessed until February 26. 


[February 26, 1940] 


The Court handed down a number of decisions, but none of them 
are of direct interest to members of this Association. 

The Court denied a petition of the Illinois Central Railroad for re 
consideration of its decision upholding the Company’s liability for taxes 
on freight car rentals. 


[March 4, 1940] 


The Court handed down no opinions of direct interest to members of 
the Association. 

The Court, however, agreed to review a dispute as to what Govern- 
ment agency, I. C. C. or the Wage Hour Administration, shall decide the 
maximum hour requirements for motor carrier employees. A statutory 
3-judge court sitting as the District Court of the United States for the 
District of Columbia held that the power is in the I. C. C. 
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Decisions of Supreme Court of U. S. of Importance to 
Practitioners Before the |. C. C. 


With this issue of the Journal we are distributing gratis to each 
member of the Association a booklet containing 172 decisions of the 
Supreme Court of the United States of importance to persons practicing 
before the Interstate Commerce Commission. 

This list of decisions was compiled by Harold McCoy, Examiner at 
the Interstate Commerce Commission, in collaboration with Messrs. 
Gerry, Norris and Reidy, also members of the Commission’s staff. 

Additional copies of this pamphlet may be secured at the Associa- 
tion’s office at 25¢ per copy. 





A. A. R. Anti-Trust Suit 


The time for filing of answer by the railroads in the Anti-Trust 
Suit against the A. A. R. has been extended until March 26, 1940. 





Libel In 1. C. C. Pleadings 


The United States District Court for the Northern District of Tli- 
nois at Chicago has dismissed the suit of Ziffrin, Inc. v. The Keeshin 
Motor Express Company for alleged libel arising out of a petition filed 
by the Keeshin Company with the I. C. C. for modification of its order 


in Ex Parte MC-21, Central Territory Motor Carrier Rates. 

The dismissal was upon the ground that such papers as petitions filed 
with the I. C. C. come under the legal doctrine of absolute privilege for 
jndicial and quasi-judicial proceedings. 





MONOGRAPHS ON ADMINISTRATIVE LAW 


The Attorney General’s Committee on Administrative Procedure 
has made public eleven monographs prepared by it, giving as to each of 
the administrative agencies covered, a preliminary report discussing in 
detail the administrative procedure. The monographs relate to the Divi- 
sion of Public Contacts, Department of Labor; Veterans’ Administra- 
tion; Federal Communications Commission; United States Maritime 
Commission; Federal Alcohol Administration; Federal Trade Commis- 
sion; The Administration of the Grains Standard Act by the Department 
of Agriculture; Railroad Retirement Board; Federal Reserve System; 
Bureau of Marine Inspection and Navigation of the Department of Com- 
merce; the Administration of the Packers and Stockyards Act by the 
Department of Agriculture. 

Studies have been completed relating to the Post Office Department, 
the National Labor Relations Board, the Federal Deposit Insurance Cor- 
poration and the Comptroller of the Currency, but the monographs have 
not yet been made available. 

Until the supply becomes exhausted, interested parties may obtain a 
set of these monographs by addressing the Attorney General’s Committee 
on Administrative Procedure, Department of Justice, Washington, D. C. 
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Federal Regulation of Business and Industry 
Logan-Walter Administrative Law Bill Criticized 


The Brookings Institution has published the report of a study of 
the legal and administrative aspects of federal regulation of business 
and industry. The study, by Dr. Frederick F. Blachly and Dr. Miriam 
E. Oatman, proposes that improvement be sought through revision of 
the existing forms of action and procedure, rather than by radical al- 
terations of the regulatory system. 

The authors take issue, on the one hand, with proposals to place 
nearly all administrative activities under the control of the President, 
and, on the other, with proposals for a much stricter judicial control 
of such activities, such as is offered in the pending Logan-Walter bill. 
They view the existing system as organized and controlled in such a 
way that it operates efficiently without invading individual rights. 

The study describes the rapid development of federal intervention 
in the economic realm during the last fifty years, until at the present 
time there are six or seven hundred provisions of federal statutory law, 
supplemented by many thousands of administrative regulations, which 
govern such intervention. 

The amazing rapidity with which federal control over economic mat- 
ters has developed has made many persons question either the efficiency 
of the control itself or the possibility of establishing it in a relatively 
short period without infringing upon the private rights guaranteed by 
the Constitution. Examination of the present system and consideration 
of methods of improving it have given rise to three schools of thought. 

The first is the executive management school, which believes that 
more efficiency can be obtained by placing all federal administrative ae- 
tivities (except those of a quasi-judicial nature) under the control of 
the Chief Executive. The organization, relationships and functions of 
administrative authorities should be established with a view to facilitat- 
ing such control. This point of view was clearly expounded in the re 
ports of the President’s Committee on Administrative Management. 

The authors of the study hold that the proponents of the executive 
management doctrine are mistaken in calling the independent regulatory 
boards and commissions ‘‘a headless fourth branch of the govern- 
ment,’’ since these authorities are actually agents of Congress, per- 
forming work chiefly sub-legislative in character. To place the regu- 
latory agencies under the control of the executive as to policy would be 
inappropriate for this reason. It would also defeat all hope of a con- 
tinuous, systematic, consistent regulatory policy and would substitute 
the influence of immediate political considerations. Among other ob 
jections offered to the executive management doctrine is that the work 
of these agencies does not lend itself to the proposed separation of policy 
from quasi-judicial functions. ; 

The authors state that a serious attempt is being made to substitute 
the executive management theory of regulatory administration for that 
which has existed. Already, this theory has been made effective in re 





MARCH, 1940 365 





spect to several agencies. The Federal Alcohol Administration, headed by 
an administrator in the Treasury, because of the President’s omission 
to appoint a three-man board as provided by Congress, is cited as one 
instance. The Wage and Hour Division in the Department of Labor is 
given as another; in this instance Congress provided for an adminis- 
trator appointed by the President, who exercises sub-legislative, ad- 
ministrative, and quasi-judicial powers, based upon recommendations 
of committees of his own selection. The abolition of the National Bi- 
tuminous Coal Commission and the transfer of its functions to the De- 
partment of the Interior, under the President’s reorganization plan, is 
given as another example of similar powers being placed in the hands 
of a director responsible ultimately to the Chief Executive. 

The school of thought which believes that rights are insufficiently 
protected under the present system desires a much stricter judicial 
control over administrative acts. It regards present tendencies as likely 
to end in administrative absolutism, for which the cure lies only in 
the courts. This is the official view of the Committee on Administrative 
Law of the American Bar Association, and is embodied in the Logan- 
Walter bill. 

The authors analyze this bill in detail, and find, among others, the 
following objections: 


(a) The bill, in requiring a quasi-judicial procedure for the mak- 
ing of rules and regulations, fails to recognize that the implementation 
of statutes is an act legislative in nature. 


(b) In permitting the courts to review rules and regulations, it 
disregards the constitutional separation of powers and seeks to compel 
the judicial authorities to interfere with acts of sub-legislation properly 
delegated to administrative agencies, as to the making of which (aside 
from their application to individuals) no case or controversy can arise. 

(ec) The provisions for sending all disputes with:the administra- 
tion to intra-agenecy boards are based upon preconceived ideas of cor- 


rect procedure and are unrelated to the needs of day-by-day admin- 
istration. 


(d) The attempt to make all matters decided by such boards ap- 
pealable to constitutional courts defies long-settled principles which make 
it impossible for the courts to take jurisdiction in many instances, since 
no constitutional or statutory rights are involved. 


Under too much judicial control, the authors say, an administrator 
must become so concerned with making a record which will withstand 
court review that administration becomes clogged. At the same time 
the courts are flooded with cases which they cannot handle. 

The authors support the school of thought which sees in the present 
administrative system a fairly satisfactory adaptation of structure to 

ction. They state that, because of the careful procedures and judicial 
controls already established, there is little fear of administrative absolut- 
sm under the operation of the present system. They assert that many 
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improvements can and should be made in forms of administrative action 
and in procedure, but urge that these.improvements be based on a far- 
reaching study of constitutional and administrative law. Establishment 
of a constitutional court to hear appeals from administrative cases in 
which constitutional or statutory rights are involved is advocated as a 
method of solving many complexities and problems now existing. 

The report, which consists of nearly four hundred pages, discusses 
the constitutional and legal bases of the federal administrative system; 
types of existing authorities and their relationships to one another; 
forms of administrative action, more particularly those employed for 
economic regulation; administrative procedure; enforcement of admin- 
istrative action; and methods by which such action can be controlled. 
It contains a number of analyses and supporting statements. 


‘4 





Administrative Law Bill 


The following item is quoted from a recent issue of the Christian 
Science Monitor : 


‘*The Walter-Logan bill to curb federal administrative agencies in 
the exercise of their quasi-judicial powers deserves careful study and 
will soon be under general discussion as it comes up for action in Con- 
gress. The problem which it attempts to meet, the ‘wonderland of bu- 
reaucracy,’ is of tremendous and growing importance, and the coming 
struggle over the bill may ultimately take on the seriousness of the 
struggle a few years ago over the President’s plan to enlarge the Su- 
preme Court. 

‘*The bill is designed in effect to give a new bill of rights to the in- 
dividual citizen or corporation in conflict with the government. It would 
require, for instance, that when new laws are passed, the administrative 
rules and regulations which interpret and fill them out must be laid 
down within a short time and made public. It would provide for a 
uniform system of appeals within an agency, and would make any final 
decision or order by an administrative agency subject to court review, 
a privilege which recent Supreme Court decisions have been steadily 
narrowing. 

‘*The bill has the sponsorship of the American Bar Association, 
seems to be aimed particularly at the Securities and Exchange Com- 
mission and the National Labor Relations Board, and has the hearty 
hostility of these two agencies. 

‘*One serious criticism of the bill deserves consideration. It seems 
to lay down a Procrustean bed of procedure to which a wide diversity 
of government actions would be forced to conform. It may be prefer- 
able to have, instead of one law, stretching over all administrative agen- 
cies, several laws, designed to fit specific commissions. The need for 
legal safeguards against personal rule is so great that efforts to devise 
and enact satisfactory legislation should be pressed.’’ 

Note: The I. C. C. is exempted from the Provisions of this bill. 
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National Railroad Adjustment Board Submissions 


The First Division of the National Railroad Adjustment Board has 
called attention to its Cireular No. 1 relating to ex-parte submissions, par- 
ticularly the requirement that the statements of claim shown in the sub- 
mission of both the Management and the Committee be identical with 
that shown in the notice letter, and that the submissions affirmatively 
show that all data submitted in support of their respective positions 
have been presented each to the other and made a part of the particular 
question in dispute. 





National Railroad Adjustment Board Referees 


President Roosevelt recently transmitted to Congress recommenda- 
tions of the Bureau of the Budget for an additional $20,000 to be used 
in compensating referees in National Railroad Adjustment Board cases. 
The money would be transferred from appropriations for printing and 
binding already made, and would be available for use during the pres- 
ent fiscal year. 





National Railroad Adjustment Board Cases 


The First Division of the National Railroad Adjustment Board on 
February 24, 1940, had 3,866 cases awaiting decision. The Board has 
heard 393 of these cases. It has docketed 2,955 to be heard, and has 518 
yet to be docketed. 





National Mediation Board Appointments 


The nomination of David J. Lewis, of Maryland, to be a member of 
the National Mediation Board for the term expiring February 1, 1943 
was confirmed by the Senate February Ist. 

Frank M. Swacker has been appointed by the National Mediation 
Board under the terms of the Railway Labor Act to act as referee for 


the First Division in the disposition of 76 deadlocked cases, and will take 
up his duties shortly. 





Railroad Retirement Board Law Bulletin 


The Railroad Retirement Board has published the first of its ‘‘ Law 
Bulletins.’’ The first number covers the employer status of certain bus 
and trucking companies. Other issues will contain rulings of the Board 
and opinions of its General Counsel as to other questions. 

Copies may be obtained for 20 cents each from the Superintendent of 
Documents, Washington, D. C. Requests should be for ‘‘ Railroad Re- 
tirement Board Law Bulletin.’’ 
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Railway Retirement Pensions and Annuities 


On January 31, 1940 the Railroad Retirement Board had 139,409 


pension and annuity claims in force calling for monthly payments of 
$8,782,640.80. 





Remuneration Paid For Time Lost 


The Railroad Retirement Board has announced that it will hold a 
hearing, at its offices in Washington, on April 2, to consider proposed 
revisions in its. present regulations with respect to remuneration paid 


for time lost by an employee. The hearings were originally scheduled 
to begin on March Ist. 





Physical Examinations for Disability Annuitants 
of Railroad Retirement Board 


The Railroad Retirement Board has announced that almost 70% of 
the disability annuitants certified during the first six months of the fiscal 
year 1940, i.e., July 1—December 31, 1939, have been scheduled for med- 
ical reexamination a year later. Under the Railroad Retirement Act 
individuals receiving annuities under its disability provisions must fur- 
nish satisfactory proof of the continuance of disability until they reach 
the age of 65. Under the regulations of the Railroad Retirement Board 
such annuitants must be examined, whenever the Disability Rating Board 
so requests, by a physician designated by that board. When such ex- 
aminations are considered necessary they are required annually. 





Railroad Unemployment Insurance Payments 


From July 1, 1939 to January 26, 1940, a total of 116,579 individuals 
received $7,363,047 in railroad unemployment insurance benefits, ac- 
cording to a report of the Railroad Retirement Board. 





1. C. C. District Director 


Lewis G. Thompson has been appointed District Director of the 
Atlanta, Georgia office of the I. C. C., to sueceed Frank P. Morgan who 
resigned on account of illness. Mr. Thompson was Secretary of the 
Florida Railroad Commission for 18 years. He has been associated with 
the Bureau of Motor Carriers of the I. C. C. at its Tallahassee, Florida 
office since June 8, 1936. 
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Interstate Trade Barriers 


The Inter-Departmental Committee on Interstate Trade Barriers, 
in the Department of Commerce, has prepared a digest of marketing 
laws now effective in nine States whose legislatures meet in 1940, namely, 
Kentucky, Louisiana, Mississippi, Nebraska, New Jersey, New York, 
Rhode Island, South Carolina and Virginia. The digest has been trans- 
mitted to the Council of State Governments, which will make it avail- 
able to the legislatures. 

The temporary National Economic (Monopoly) Committee has set 
aside the week beginning March 18, for public hearings in its study of 
interstate trade barriers. The investigation will be conducted jointly 
with the Interdepartmental Committee on Interstate Trade Barriers. 
Present plans are tentative. 





Railroad Reports Filed With Securities and 
Exchange Commission 


The Securities and Exchange Commission announced on February 
23, that it will again furnish to registrants filing annual reports on 
Forms 12-K and 12A-K printed copies of the ‘‘Extracts from Annual 
Report Form A of the Interstate Commerce Commission.’’ Companies 
which report to the Interstate Commerce Commission on Form A are 
permitted, in connection with reports to the Securities and Exchange 
Commission on Forms 12-K and 12A-K, to file the schedules contained 
in the extract in lieu of a complete Form A. The list of schedules of 
Form A contained in the extract is the same as that published last year. 
However, certain minor changes have been made in some of the schedules, 
and the instructions and footnotes to the various schedules have been 
changed to conform to the changes made by the I. C. C. in its Form A 
for the year ended December 31, 1939. 





Commissioner Miller’s Reappointment Confirmed 


On February 29, the Senate confirmed the reappointment of Carroll 
Miller, of Pennsylvania, to be a member of the Interstate Commerce Com- 
mission for a term expiring December 31, 1946. Commissioner Miller 
has completed one term on the Commission. He is at present a member 
of Division 4. 





Wage and Hour Administration 


Wage-Hour Division Adopts Weekly Wage Basis 


The Wage and Hour Division of the Department of Labor recently 
announced that it has adopted a weekly, rather than an hourly, basis of 


determining whether an employer is complying with the Fair Labor 
Standards Act of 1938. 





Wage-Hour Administrator Confirmed 


The nomination of Colonel Phillip B. Fleming to be Administrator 
of the Wage and Hour Division of the Department of Labor was con- 
firmed by the Senate on February 19th. 





Railroad Minimum Wage Case 


The Railroad Carrier Industry Committee (No. 9), established un- 
der the Fair Labor Standards Act (1938), to recommend minimum wages 
for railroad employees, above 30 cents per hour but not to exceed 40 
cents per hour, began its formal hearings on February 14. By reason of 
the absence of Dr. Frank P. Graham, President of the University of 


North Carolina, who is Chairman of the Committee, the Vice-Chairman, 
Professor George E. Osborne, of the Leland-Stanford University Law 
School is presiding. The Committee is first hearing the case presented 
on behalf of the Class I carriers. It will then hear the case presented 
by the employees so far as relates to the Class I carriers. That testi- 
mony will be followed by testimony on behalf of the Class II, the Class 
III and electric carriers. The employees will then present their case 
with respect to the latter classes of carriers. 

Opening statements were made by Colonel W. T. Joyner on behalf 
of the Class I carriers and by Frank L. Mulholland on behalf of the Rail- 
way Labor Executives Association. The first witness was Edward B. 
Mittelman, economist for the Wage and Hour Division, who presented 
a comprehensive statistical report on the railroad carrier industry so 
far as Class I carriers are concerned. The first witness for the carriers 
was Dr. J. H. Parmelee, Director of the Bureau of Railway Economics. 
He was followed by Dr. C. S. Duncan, economist for the Association of 
American Railroads. Mr. R. Faries, Assistant Chief Engineer of Main- 
tenance, Pennsylvania Railroad, then presented testimony with respect 
to mechanization. : 

The Class I carriers, on February 23, completed the presentation 
of their testimony before the Railroad Carrier Industry Committee. The 
hearings began on February 14. 

The taking of testimony was concluded on March 7th. Briefs are 
due April 20th. The case will be argued on May 3rd and 4th. 
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Atlantic Coast Line Wage-Hour Suit 


Federal Judge Isaac M. Meekins, at Fayetteville, North Carolina, 
upheld the wages and hour law recently and ordered the Atlantic Coast 
Line Railroad to reimburse employees who have been receiving less than 
the minimum wage of 25 cents an hour. 

The Road was ordered specifically to pay five negro section hands 
a total of $1,079.20. 

The Court said the Wage-Hour Law ‘‘is a valid regulation of in- 
terstate commerce’’ and it is not in violation of the due process clause of 
the Constitution as charged. 





Wage-Hour Administrator Warns Employers 


Referring to the judgment handed down by Judge Meekins in the 
United States District Court for the Eastern District of North Carolina 
against the Atlantic Coast Line Railroad in favor of five track workers, 
Colonel Phillip B. Fleming, Wage-Hour Administrator, warned em- 
ployers with respect to their liability for double the amounts illegally 
withheld from employees, and indicated that suits by employees may be 
amajor factor in the enforcement of the Fair Labor Standards Act, 1938. 

Colonel Fleming said: ‘‘I am calling attention to this in the hope 
that the management of establishments covered by the Wage and Hour 
Law—that is, those engaged in interstate commerce or in the production 
of goods for interstate commerce—who have not yet put their houses 
in order under the Act, will do so before situations like this accumulate 
to serious proportions. ”’ 





Wage and Hour Division Record-Keeping Regulations Revised 


Revision of the Wage and Hour Division Regulation covering the 
place and period for keeping records required by the Fair Labor Stan- 
dards Act of 1938 was announced by the Administrator on February 
27th. The revision eliminates the need for special authorization to keep 
records outside of the State where the place of employment is situated. 
It is designed to coincide with existing business practices. 





Cleveland Red Cap Case 


The Wage and Hour Division of the Department of Labor announced 
on February 29th the filing of a suit in Cleveland to compel the Cleve- 
land Union Terminal Company, which is controlled by the New York 
Central Railroad ‘System, to pay red caps the minimum wage of 30 cents 
an hour, as provided under the Fair Labor Standards Act. 





Bituminous Coal Act of 1937 and 
Related Activities 


Bituminous Coal Division Report 


The Third Annual Report under the Bituminous Coal Act of 1937, 
submitted by the Bituminous Coal Division, Department of the Interior, 
to the Congress, has been printed as House Document No. 541, 76th Con- 
gress. The Report reviews in detail the proceedings now in progress for 
the establishment of minimum prices for bituminous coal, and the other 
activities of the Division, including participation in proceedngs before 
the I. C. C. involving rates, charges, tariffs, and practices relating to the 
transportation of bituminous coal. 





Petition For Changes in Minimum Prices for Bituminous Coal 


The Bituminous Coal Division of the Department of the Interior has 
issued regulations governing practice and procedure in proceedings in- 
stituted pursuant to Section 4,11(D) of the Bituminous Coal Act of 1937 
praying for changes in the prices contained in the Schedules of Minimum 
Prices or in the Marketing Rules and Regulations to be established by 
the Bituminous Coal Division. The Regulations were published in the 


Federal Register of February 16, 1940. 





Minimum Prices For Bituminous Coal 


Director Howard A. Gray of the Bituminous Coal Division has dis 
closed that he has established machinery to adjust minimum prices or 
marketing rules and regulations for the industry after they are put into 
effect this spring. 

Gray said the procedure would provide means for adjusting the 
prices to meet changes in market conditions and to expedite operation of 
the prices if experience uncovers flaws in their machinery. 





LIVE STOCK ON FARMS 


Live stock on farms at January 1, 1940 totaled 137,700,000 animal 
units, an increase of 9,400,000 over the previous year’s figure and only 
1% below the 1929-33 average of 138,000,000 units, according to an- 
nouncement on March Ist, by the Department of Agriculture. 
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WHAT KIND OF A MEMBER ARE YOU? 


Are you an active member, the kind 
that would be missed, 

Or are you just contented that your 
name is on the list? 

Do you attend the meetings and mingle 
with the flock, 

Or do you stay at home and criticize 
and knock? 

Do you take an active part to help 
the work along, 

Or are you satisfied to be the kind 
that ‘‘just belong’’? 

Do you ever go to visit a member 
who is sick, 

Or leave the work to just a few and 
talk about ‘‘the clique?’’ 

There’s quite a program scheduled that 
I’m sure you’ve heard about, 

And we’ll appreciate it if you, too, 
will come and help us out. 

So come to meetings often, and help 
with hand and heart; 

Don’t be ‘‘just a member,’’ but take 
an active part. 

Think this over, member, you know 
right from wrong, 

Are you an active member, or do you 
just belong? 


—Tue ‘‘Sanp Hovuse’’ 
Birmingham Traffic & Transp. Club. 











1605 State 


Morell Brewster, 
Tower Bldg., Syracuse, New York. 


(A), 


Byron G. Carson, (A), 617 Den- 
rike Bldg., 1010 Vermont Ave., 
Washington, D. C. 

J. Ivan Cole, (A), Elmo Hotel 
Building, St. Elmo, Illinois. 

John R. Curry, (A), 910 Shoreham 
Bldg., Washington, D. C. 

Henry F. Fredlund, (B), T.M., Ne- 
koosa-Edwards Paper Co., Port Ed- 
wards, Wisconsin. 

Fred C. Hanscom, (A), River Road, 
Hollis Center, Maine. 

Kenneth J. Harblin, (B), Gen. Mer., 


and Sec., H. B. Transportation 
Corp., 32 North Street, Albany, 
New York. 


Wirt P. Hoxie, (A), c/o Hoxie 
Fruit Co., Des Moines, Iowa. 

William L. Hunter, (A), 887 Union 
Station Bldg., Chicago, Illinois. 


List of New Members* 


*Elected to membership in February, 1940. 


(A), 
Bank Bldg., Cincinnati, Ohio. 


Jack B. Josselson, 808 Atlas 


Eugene F. Murphy, (A), 84 Bailey 
Street, Dorchester, Mass. 
John Garwood Newitt, (A), 1708 


First National Bank Bldg., Char- 
lotte, North Carolina. 

George D. Rives, (A), 1001 15th 
Street, N. W., Washington, D. C. 

Truman A, Stockton, Jr., (A), 1702 
First National Bank Bldg., Den- 
ver, Colorado. 

Samuel David Trusty, (A), 135 
Lathrop Bldg., Kansas City, Mo. 

John R. Turney, Jr., (A), 1001 
15th Street, N. W., Washington, 
D. C. 


William E. Voor, (A), 624-28 As 
sociates Bldg., South Bend, Ind. 
Josiah O. Wolcott, Jr., (A), 406 
South State Street, Dover, Del. 
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Association of 
Interstate Commerce Commission 
Practitioners 
APPLICATION FOR MEMBERSHIP 
Bisbee ecb atts ce a eckson cea aap ib Susie eanconrveD hereby make 


(Pleaee print) 


application for membership in the Association of Practitioners Before the Interstate 
Commerce Commission. 








1. My Office address is ............:cccce:csesesee: 
(Street or Building) 
"a desea el =" area, 
Ben II TIE cic cicntsscssiesciecapsselepnstbbatatianeleaaaiidipuaiasbeesedenssionoa RES ne es ee ‘ 
(Street Number) (City) 
RC "=~ eee. 


3.1 was admitted to practice before the Interstate Commerce Commission, 


a), 
under I-b, Paragraph (b), of the Rules of Practice of the Commission, by certificate 


I ice a ih i agi kN a and am now a member in good 
standing of the bar of that Commission. 

4, (For those admitted under Paragraph (a) ). I was admitted to practice as an 
I NN NN ND ois csc cen i accdceccctasessasacneinchssendiien I si iciiticdsemncaues 

WE IIE iccnsieactatinctalinintinsnsessccccel EE sicdeaticricevorsmaaels a 

5. (For those admitted under Paragraph (b) ). My OCCUPAtiOM 18... coos eeessneennneen 

ese rces has ucileaseseieh ia cSni lola desoastbdcanbel , and | am employed by, or am affiliated 
a i a 
i ia 19........ 


(Signature of Applicant) 
Application not accepted unless accompanied by check. Annual dues, includ- 
ing Journat, $6.00. If application is filed between October Ist and March 
Ist, $6.00. If filed between March 3lst and September 30th, $3.00. 








